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In the District Court of the United States

for the District of Oregon

July Term, 1935

Be It Remembered, That on the 3rd day of Octo-

ber, 1935, there was duly filed in the District Court

of the United States for the District of Oregon, a

Bill of Complaint, in words and figures as follows,

to wit: [1*]

*Page numbering appearing at foot of page of original certified

Transcript of Record.
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In the District Court of the United States

for the District of Oregon

Equity No. 9581

DALLAS MACHINE & LOCOMOTIVE WORKS,
INC., a Corporation,

(Plaintiff)

vs.

WILLAMETTE-HYSTER COMPANY, a Corpo-

ration, and CLARK & WILSON LUMBER
COMPANY, a Corporation,

(Defendants)

BILL OP COMPLAINT

The plaintiff respectfully shows and alleges:

I.

That the plaintiff is a corporation duly organized

and existing under the laws of the State of Oregon,

and lias its principal place of business at Dallas,

Oregon.

II.

Thai the defendant Willamette-Hyster Company

during all the times of the wrongful acts herein

complained of was and still is a corporation duly

organized and existing under the laws of the State

of Oregon, and is the same corporation as origi-

nally incorporated and existed under the corporate

name Willamette-Ersted Company, haying duly

changed its name to Willamette-Hyster Company

by supplementary articles; thai the defendant has
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its principal place of business in Portland within

the District of Oregon.

III.

That the defendant Clark & Wilson Lumber Com-

pany is a corporation organized and existing under

the laws of the State of Delaware, and is author-

ized to do business in this District of Oregon, and

has a regular and established place of business at

Linnton, Multnomah County, Oregon. [2]

IV.

This suit is brought for the infringement of

letters patent of the United States, hereinafter

specified, duly granted for an invention and to re-

strain the defendants and each of them, from fur-

ther infringement of said letters patent, and to re-

quire the defendants and each of them, to account

for the profits made by them respectively by said

infringement, and also to recover the damages sus-

tained by the plaintiff by reason of the infringe-

ments, all committed within the District of Oregon.

V.

That prior to March 30, 1922, Carl F. Gerlinger,

then and still residing in Dallas, in the State of Ore-

gon, was the original, first and sole inventor of a

new and useful improvement in Lumber Carrier.

That said improvement in Lumber Carrier was

not known or used by others before the invention

thereof by said Carl F. Gerlinger, and that on

March 30, 1922, the said Carl F. Gerlinger duly
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filed an application for Letters Patent of the United

States on said invention, such application being

dated March 30, 1922, and bearing Serial No.

548,177. That at the time of the filing of said appli-

cation for patent the said invention had not been

patented or described in any printed publication in

this or any foreign country before the invention of

said improvement by the said Carl P. Gerlinger, or

more than two years prior to his said application,

and had not been patented in any country foreign

to the United States on an application filed by said

Carl F. Gerlinger or his legal representatives or

assigns more than twelve months before his said ap-

plication, and said improvement was not in public

use or on sale in the United States for more than

two years prior to his said application.

VI.

That thereupon, on due proceedings had by the

said Carl [3] P. Gerlinger, and due compliance by

him with all requirements of the Patent Statutes,

on May 29, 1923, Letters Patent of the United

States, bearing that date and No. 1,457,025, were

duly granted to said Carl F. Gerlinger for said in-

vention, whereby it is vested in him, his legal rep-

resentatives and assigns for the term of seventeen

years thereafter the exclusiv right to make, use and

vend the said patented improvement in Lumber Car-

rier thruout the United States and the territories

thereof. That the said Letters Patent at all times

hereinafter mentioned, was and still is in full force
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and effect. That a copy of said Letters Patent is

attached hereto as Exhibit "A" of this Complaint,

and the original Letters Patent is ready to be pro-

duced in Court in this cause.

VII.

That thereafter the entire right, title and interest

in and to said Letters Patent were, for value re-

ceived by the said Carl F. Gerlinger, duly sold, as-

signed and transferred unto the above named plain-

tiff, by an instrument in writing, dated the 2nd day

of July, 1928; such transfer including an assign-

ment of all damages accruing by the infringement

of said Letters Patent, and the right to sue for and

collect said damages; and the plaintiff is still the

exclusive owner of said Letters Patent together

with the rights to recover damages for the infringe-

ment thereof. And said assignment wTas duly re-

corded in the Transfers of Patents of the United

States Patent Office on July 6, 1928, in Liber N135

at Page 43, and the original assignment is ready

to be produced in Court.

VIII.

That since the granting to said Carl F. Gerlinger

of said patent, he, and his said assignee, the Dallas

Machine & Locomotive Works, Inc., engaged exten-

sively in the making and selling of Lumber Carriers

embodying said patented invention, and all such

Lumber Carriers were duly marked with the notice

required by law as [4] to the same being patented;
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and the fact of said improvements being patented

is well known to the trade in general, and the de-

fendant Willamette-Hyster Company also had di-

rect and actual knowledge of said Letters Patent.

Furthermore, the said Carl P. Gerlinger and his

said assignee, Dallas Machine & Locomotive Works,

Inc., invested large sums of money in the manu-

facture and sale of lumber carriers embodying said

patented improvement, and in advertising and in-

troducing said patented improvement to the public,

and to lumber mills in particular; and in conse-

quence the patented improvements described by

said Letters Patent have become widely and favor-

ably known to the public, and persons engaged in

operating lumber mills, and the said Carl F. Ger-

linger and his said assignee, Dallas, Machine &
Locomotive Works, Inc. have sold a large number

of lumber carriers embodying said improvement,

and the public in general has acknowledged and

acquiesced in the said exclusive rights granted by

said Letters Patent; and the plaintiff would con-

tinue to make substantial profits under its said ex-

clusive patent rights but for the infringement of

said Letters Patent by the defendants, severally and

jointly, hereinafter complained of. That the plain-

tiff is prepared to supply all demand for lumber

carriers embodying said patented improvements.

IX.

That the defendants, and each of them, in viola-

tion of the exclusive rights of the plaintiff in and
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under said Letters Patent, and within six years

prior to the commencement of this suit, infringed

said Letters Patent as follows:

That the defendant Willamette-Hyster Company,

notwithstanding its knowledge of said Letters Pat-

ent, and in defiance thereof, did wilfully and de-

liberately manufacture lumber carriers embodying

said patented improvements, and did sell the same

to lumber mills and other users, including the de-

fendant Clark & Wilson Lumber Company ; and the

defendant Clark & Wilson Lumber [5] Company,

confederating with the defendant Willamette-Hys-

ter Company, have used, and still continue to use,

lumber carriers embodying said patented improve-

ments which it obtained from the defendant Wil-

lamette-Hyster Company without the license of the

plaintiff, and in violation of the plaintiff's exclu-

sive rights under said Letters Patent, Whereby

plaintiff has been, and still is, and will be, as long

as said infringements continue, deprived of the just

profits which it otherwise would make under said

Letters Patent; and besides is greatly and irre-

parably damaged and injured in the premises by

the defiance of plaintiff's said exclusive rights

under said Letters Patent.

X.

That furthermore, the defendants and each of

them, by their said infringement, have respectively

made, and continue to make substantial profits, as

plaintiff is informed and verily believes, which be-
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long to the plaintiff, the amount of which profit

plaintiff, however, cannot ascertain except by re-

quiring the defendants to account under the order

and direction of this Court.

XI.

That, furthermore, the defendants, by their said

wrongful acts, are encouraging others to infringe

upon said Letters Patent, and therefore plaintiff

has been, and still is, and will be further irre-

parably damaged by the so induced infringement of

said Letters Patent.

That in order to adequately protect the rights of

plaintiff in the premises it is necessary that the

defendants and each of them, their officers, em-

ployees, agents and confederates be enjoined pend-

ing this suit, and perpetually by the final decree of

this Court, from the further infringement of said

Letters Patent, and from aiding or abetting in any

w7ay such infringement.

Wherefore plaintiff prays for a decree:

1. Adjudging said Letters Patent to be valid,

and that the entire right, title and interest thereof

is vested in the [6] plaintiff.

2. That the defendants and each of them be ad-

judged to infringe upon said Letters Patent, and

that each of the defendants be enjoined pending

this suit, and perpetually by the final decree herein

entered.

3. That a reference be had to a Master to Like

and report an account of the profits made by the
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defendants respectively, and the damages and losses

sustained by the plaintiff by reason of said infringe-

ment of said defendants; and that the plaintiff may
have judgment for its losses and damages so found,

together with such increase of its damages as by

law provided, and as the Court may deem just ; and

that the plaintiff have the costs and disbursements

of this suit, and such other and further relief as

may be just.

DALLAS MACHINE & LOCO-
MOTIVE WORKS, INC.,

Plaintiff

By: CARL F. GERLINGER
President

THEODORE J. GEISLER
302 Piatt Building

Portland, Oregon

Attorney for Plaintiff

[Verification]

Exhibit "A" to Bill of Complaint, being Ex-

hibit "2" introduced at trial is here omitted.

[Endorsed] : Filed October 3, 1935. [7]

And Afterwards, to wit, on the 22nd day of No-

vember, 1935, there was duly Filed in said Court, a

Motion for bill of particulars, in words and figures

as follows, to wit: [8]
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[Title of District Court and Cause.]

MOTION FOR BILL OF PAETICULAES

Now come Willamette-Hyster Company, a corpo-

ration, and Clark & Wilson Lumber Company, a

corporation, defendants above-named, and move the

above-entitled Court for an order requiring plaintiff

in the above-entitled cause to furnish the defend-

ants with the following:

1. A statement of what claim or claims of

Letters Patent No. 1,457,025 sued upon in the bill

of complaint herein will be relied upon by the plain-

tiff at the trial of said cause and then be charged

to have been infringed by defendants.

2. With respect to each of the claims to be re-

lied upon by plaintiff at the trial a statement

enumerating which, if any, of the elements of said

claims plaintiff contends are found in defendants'

device; and pointing out by reference characters

applied to a drawing, photograph or cut of the de-

vice complained of where each of such elements is

found in such device.

The ground for this motion is that the bill of com-

plaint herein is vague, indefinite and uncertain in

the particulars above specified, and that the de-

fendants cannot intelligently prepare [9J for the

trial of said cause unless said particulars are

furnished.

Said motion will be based upon all of the papers

and pleadings on file in said cause; upon Equity
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Rule 20 and such evidence, oral or documentary, as

may be adduced at the hearing of said motion.

CHAS. M. FRYER
ALFRED C. AURICH
AUSTIN F. FLEGEL, JR.,

Solicitors & Counsel for

Defendants.

[Endorsed] : Filed November 22, 1935. [10]

And Afterwards, to wit, on the 27th day of No-

vember, 1935, there was duly Filed in said Court,

Plaintiff's response and compliance with Defend-

ants' motion for bill of particulars, in words and

figures as follows, to wit: [11]

[Title of District Court and Cause.]

PLAINTIFF'S RESPONSE AND COMPLI-
ANCE WITH DEFENDANTS' MOTION
FOR BILL OF PARTICULARS.

In response to the defendants' motion requiring

the plaintiff to furnish defendants with certain par-

ticulars hereinafter set forth, plaintiff now fur-

nishes these particulars as follows:

1. A statement of what claim or claims of

Letters Patent No. 1,457,025 sued upon in the bill

of complaint herein will be relied upon by the

plaintiff at the trial of said cause and then be

charged to have been infringed by defendants.
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Plaintiff states that claim 4 of the patent in suit,

No. 1,457,025, will be relied on.

As to Particular 2. With respect to each of the

claims to be relied upon by plaintiff at the trial a

statement enumerating which, if any, of the ele-

ments of said claims plaintiff contends are found

in defendants' device; and pointing out by refer-

ence characters applied to a drawing, photograph

or cut of the device complained of where each of

such elements is found in such device.

Plaintiff states that the combination described

and covered by said claim 4 of the plaintiff's patent

is contained in the certain lumber carriers, manu-

factured and sold by defendant Willamette-Hyster

Company, a corporation, and used by defendant

Clark & Wilson Lumber Company, a corporation,

is illustrated and described by the printed " Service

Manual" issued by defendant Willamette-Hyster

Company, a corporation, to purchasers and users

[12] of its said lumber carriers. Said manual being

entitled

:
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" Service Manual

Complete Repair Parts List

Instructions for Maintenance and Operation

Assembly Drawings

Cut

Willamette

"Utility" Carriers

Type C
Willamette-Ersted Company

Factory and Main Office

Portland, Oregon, IT. S. A.

Peoria, Illinois New York, 1ST. T.

837 South Washington St. 126 Liberty St."

(The corporate name of defendant Willamette-

Hyster Company, a corporation, being formerly

Willamette-Ersted Company, as set forth in the

Complaint herein.)

That the said "Service Manual" at pages 1, 2 and

3 describes, and at pages 2 and 3 illustrates devices

embodied in the lumber trucks manufactured and

sold by the Willamette-Hyster Company which are

the same in purpose and operation as those de-

scribed by said claim 4 of plaintiff's said patent,

namely,

A lumber carrier comprising a frame, load lifting

means mounted therein,

means for transmitting motion from a source of

power to the load lifting means comprising a clutch

that can be set in neutral position or to cause the

load lifting means to move in either direction,
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means for manually moving the clutch to operative

position,

automatic means for moving the clutch to neutral

position upon a movement of the load lifting means

to a predetermined extent in either direction, [13]

and means for braking the transmitting means

whenever the clutch is moved to neutral position.

With this information plaintiff believes it has

fully furnished defendants with the particulars they

have required in order to enable them respectively

to answer the Bill of Complaint herein.

Dated November 26, 1935.

THEODORE J. GEISLER
Attorney for Plaintiff.

[Endorsed]: Filed November 27, 1935. [14]

And Afterwards, to wit, on the 12th day of De-

cember, 1935, there was duly Filed in said Court,

an Answer to bill of complaint, in words and fig-

ures as follows, to wit: [15]

[Title of District Court and Cause.]

ANSWER TO BILL OF COMPLAINT

Now come Willamette-Hyster Company, a corpo-

ral ion, and Clark and Wilson Lumber Company, a

corporation, defendants above named and answering

the bill of complainl on file in the above entitled

cause, admit, deny and allege as follows:
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I.

Answering Paragraph I of said bill of complaint,

said defendants allege that they are without knowl-

edge as to the allegations contained in said para-

graph.

II.

Answering Paragraph II of said bill of com-

plaint, said defendants deny that the defendant

Willamette-Hyster Company, during all of the

times mentioned in said bill of complaint, was a

corporation duly organized and existing under the

laws of the State of Oregon, but said defendants

admit the remaining allegations contained in said

paragraph.

III.

Answering Paragraph III of said bill of com-

plaint, said defendants admit the allegations con-

tained in said paragraph. [16]

IV.

Answering Paragraph IV of said bill of com-

plaint, said defendants admit that this suit is

brought for the alleged infringement of letters

patent of the United States, specified in said bill

of complaint, and to restrain the defendants and

each of them, from further alleged infringement of

said letters patent, and to require the defendants

and each of them to account for the profits made by

them respectively by said alleged infringement and

also to recover the damages sustained by the plaintiff

by reason of the alleged infringement, all alleged

to be committed within the District of Oregon, but
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said defendants deny that said letters patent were

duly granted for an or any invention.

V.

Answering Paragraph V of said bill of complaint,

said defendants deny that prior to March 30th, 1922,

or at any other time or at all, Carl F. Gerlinger,

was the original first, sole or any inventor of a new

or useful or any improvement in Lumber Carrier.

Said defendants deny that said alleged improve-

ment in Lumber Carrier was not known or used by

others before the alleged invention thereof by said

Carl P. Gerlinger, and deny that on March 30, 1922,

the said Carl P. Gerlinger duly filed an application

for letters patent of the United States on said al-

leged invention, such application being dated March

30, 1922, and bearing Serial No. 548,177.

Said defendants deny that at the time of the filing

of said application for patent, the said alleged in-

vention had not been patented or described in any

printed publication in this or in any foreign coun-

try before the alleged invention of [17] said alleged

improvement by said Carl F. Gerlinger, or more

than two years prior to his said application; said

defendants deny that said alleged invention had not

been patented in any country foreign to the United

States on an application filed by said Carl F. Ger-

linger or his legal representatives or assigns more

than twelve months before his said application, and

said defendants deny that said alleged improvement

w.'is not in public use or on sale in the United
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States for more than two years prior to his said ap-

plication.

VI.

Answering Paragraph VI of said bill of com-

plaint, said defendants deny that thereupon on due

proceedings had by the said Carl F. Gerlinger or

due or any compliance by him with all or any re-

quirements of the Patent Statutes, on May 29, 1923,

letters patent of the United States, bearing that

date and No. 1,457,025, was duly granted to said

Carl F. Gerlinger for the said alleged invention,

whereby it is vested in him, his legal representa-

tives and assigns for the term of seventeen years

thereafter the exclusive right to make, use and vend

the said alleged patented improvements in Lumber

Carrier throughout the United States and terri-

tories thereof. Said defendants deny that said

letters patent at all times thereinafter mentioned,

was or still is in full force and effect.

VII.

Answering Paragraph VII of said bill of com-

plaint, said defendants allege that they are without

knowledge as to the allegations contained in said

paragraph.

VOL
Answering Paragraph VIII of said bill of com-

plaint, said defendants deny that since the granting

to said Carl F. [18] Gerlinger of said patent, he,

or his alleged assignee, the Dallas Machine & Loco-

motive Works, Inc., engaged extensively or at all

in the making or selling of Lumber Carriers em-
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bodying said alleged patented invention; deny that

all or any such Lumber Carriers were duly or at all

marked with the notice required by law as to the

same being patented ; deny that the fact of said al-

leged improvements being patented is well or at all

known to the trade in general, and deny that the

defendant Willamette-Hyster Company also had

direct or actual or any knowledge of said letters

Patent. Said defendants deny that said Carl F.

Gerlinger or his alleged assignee, Dallas Machine &
Locomotive Works, Inc., invested large or any sums

of money in the manufacture or sale of Lumber

Carriers embodying said alleged patented improve-

ment or in advertising or introducing said alleged

patented improvements to the public or the lumber

mills in particular, or otherwise or at all ; deny that

in consequence the alleged patented improvements

described by said letters patent have become widely

or favorably or at all known to the public or persons

engaged in operating lumber mills; deny that said

Carl F. Gerlinger or his alleged assignee Dallas.

Machine & Locomotive Works, Inc. have sold large

or any number of Lumber Carriers embodying said

alleged improvement and deny that the public in

general or at all has acknowledged or acquiesced in

said alleged exclusive rights granted by said letters

patent. Said defendants deny thai the plaintiff

would continue to make substantial or any profits

under its said alleged exclusive patenl rights but

for the alleged infringemenl of said letters patenl

by the defendants, severally <>r jointly, complained
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of in said bill of complaint, and said defendants

deny that plaintiff is prepared to supply all or any

demand for lumber carriers [19] embodying said

alleged patented improvements.

IX.

Answering Paragraph IX of said bill of com-

plaint, said defendants deny that they or each of

them in violation of the alleged exclusive rights of

the plaintiff in or under said letters patent or

within six years prior to the commencement of this

suit, or otherwise or at all have infringed said

letters patent.

Said defendants deny that defendant Willamette-

Hyster Company notwithstanding its alleged knowl-

edge of said letters patent or in defiance thereof or

otherwise or at all, wilfully or deliberately or at all

manufactured lumber carriers embodying said al-

leged patented improvements, or sold the same to

lumber mills or other users, including the defend-

ant Clark & Wilson Lumber Company, or otherwise

or at all; said defendants deny that the defendant

Clark & Wilson Lumber Company, confederating

with the defendant Willamette-Hyster Company, or

otherwise or at all, have used or still continue to

use lumber carriers embodying said alleged patented

improvements which it obtained from the defendant

Willamette-Hyster Company without the license of

the plaintiff or in violation of said plaintiff's al-

leged exclusive rights under said letters patent, or

otherwise or at all. Said defendants deny that

thereby plaintiff has been or still is or will be, as
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long as said alleged infringements continue, or at

all, deprived of the just or any profits which it

otherwise would make under said letters patent;

and deny that plaintiff is greatly or irreparably or

at all damaged or injured in the premises by the

alleged defiance of plaintiff's said alleged exclusive

rights under said letters patent, and in that regard

said defendants allege that they have never in-

fringed [20] said letters patent or any claim or

claims thereof at any time or any place and have

not threatened to infringe the same and do not in-

tend to infringe the same.

Said defendants further allege that they have

never at any time or at any place made, used or

sold, or caused to be made, used or sold, any lumber

carrier containing or embracing the alleged inven-

tion disclosed or claimed in said letters patent or

any device containing any of the combinations of

elements respectively set forth in any of the claims

of said letters patent No. 1,457,025.

X.

Answering Paragraph X of said bill of com-

plaint, said defendants deny that they or either of

them by their said alleged infringement or other-

wise or at all, have respectively made or continue

to make substantial or any profit which belongs to

plaintiff, the amount of which profit plaintiff can-

doI ascertain excepl by requiring the defendants to

accounl under the order and direction of this Court,

or otherwise or at all.
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XI.

Answering Paragraph XI of said bill of com-

plaint, said defendants deny that by their said al-

leged wrongful acts, they are encouraging others to

infringe upon said letters patent, or therefore

plaintiff has been, or still is, or will be further ir-

reparably or at all damaged by the so alleged in-

duced infringement of said letters patent.

Said defendants deny that in order to adequately

or at all protect the rights of plaintiff in the prem-

ises it is necessary that the defendants or either of

them, their officers, employees, agents or confeder-

ates be enjoined pending this suit, or perpetually by

the final decree of this Court, from the [21] further

alleged infringement of said letters patent, or from

aiding or abetting in any way such alleged infringe-

ment.

XII.

For a further and separate defense, said defend-

ants allege that by reason of the state of the prior

art existing at the time of the said alleged inven-

tion by said Carl P. Gerlinger of the thing alleged

to be described and patented in and by said letters

patent No. 1,457,025, the said thing was not an in-

vention and did not require the or any exercise of

the inventive faculty for its production, and was

not patentable, for which reason the said alleged

letters patent No. 1,457,025 is null, void and of no

effect.
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XIII.

For a further and separate defense said defend-

ants allege that the said Carl F. Gerlinger was not

the original or first or sole or any inventor or dis-

coverer of the alleged invention alleged to be

patented in and by the said letters patent No. 1,-

457,025, or of any material or substantial part

thereof, but long prior to the alleged invention

thereof by the said Carl F. Gerlinger and more than

two years prior to the filing of the application for

said letters patent, the said alleged invention and

every material and substantial part thereof, had

been shown, described and patented in and by each

of the following letters patent of the United States

of America and foreign countries, and had been in-

vented, known, publicly used and on sale and sold

by each of the patentees, and at the places re-

spectively named in each of said letters patent, and

each of said patentees was the first and original in-

ventor thereof, and at all times was using reason-

able diligence in adapting and perfecting the same,

and the respective places of residence of said paten-

tees are respectively set forth in said letters patent,

to-wit: [22]

Patentee Number

Van Emon, et al 43,451

Herdman 507,617

Bouck 722,444

Carr 1,407,124

Dates

July 5, 1864

Oct. 31, 1893

March 10, 1903

Feb. 21, 1922
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Amendment pursuant to stipulation filed March 6,

1936.

G. H. MAKSH,
Clerk.

Patentee Number Date

Towson, et al 1,337,804 April 20, 1920

Cochrane 1,399,543 Dec. 6, 1921

Wright 1,404,419 Jan. 24, 1922

Hertner 1,505,889 Aug. 19, 1924

and other letters patent of the United States of

America and foreign countries, the exact numbers,

dates and names of the patentees of which are at

present unknown to defendants, but which numbers,

dates and names defendants reserve leave to insert

in this Answer by amendment thereto, when ascer-

tained.

XIV.

For a further and separate defense, said defend-

ants allege that more than two years prior to the

filing of the application for said letters patent No.

1,457,025, and prior to the alleged invention by said

Carl F. Gerlinger of the alleged invention alleged

to be claimed therein, said alleged invention had

been in public use and had been on public sale and

sold, and had been known and used by Ross Carrier

Company at Benton Harbor, Michigan and by va-

rious other persons, firms and corporations at

various and sundry places in the United States of

America, the exact names and locations of which

are at present unknown to the defendants, but

which names and places defendants reserve leave
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to insert in this Answer by amendment thereto

when ascertained.

XV.
For a further and separate defense, said defend-

ants allege that more than two years prior to the

filing of the application for said letters patent

No. 1,457,025, the alleged invention claimed therein

had been disclosed, described and [23] set forth in

various and sundry printed publications, the exact

names of which are at present unknown to the de-

fendants, but wrhich names defendants reserve leave

to insert in this Answer by amendment thereto

when ascertained.

XVI.
For a further and separate defense, said defend-

ants allege that said letters patent No. 1,457,025 is

invalid and void for the reason that Carl F. Ger-

linger, the alleged patentee thereof was not the

original or first or any inventor thereof, in that the

same and all material and substantial parts thereof

wrere invented prior to the alleged invention by said

patentee, by the following named persons, viz:

G. A. Grab, residing at Portland, Oregon,

H. B. Ross, residing at Benton Harbor, Michigan,

Henry Hartwig, residing at Sandy, Oregon,

who at all times were using reasonable diligence in

adapting and perfecting the same.

XVII.

For a further and separate defense, said defend-

ants allege that said letters patent No. 1,457,025 is
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invalid and void for the reason that for the pur-

pose of deceiving the public, the description and

specification filed by said Carl P. Gerlinger in the

Patent Office of the United States and embraced in

his application upon which said letters patent was

granted and issued, and the said application were

made to contain less than the whole truth relative

to his alleged invention or discovery, and therefore

said letters patent No. 1,457,025 and each and all of

the claims thereof, are void and invalid.

XVIII.

For a further and separate defense, said defend-

ants [24] allege that during the prosecution of the

application upon which said letters patent No.

1,457,025 was issued, the Patent Office rejected each

and all of the broad claims thereof, and such rejec-

tion was acquiesced in by the said Carl F. Gerlin-

ger, and such claims were cancelled and said letters

patent was issued without embracing any but nar-

row claims, limited to the precise details disclosed

and described in the specification of the said letters

patent, for which reason plaintiff herein is estopped

from contending and maintaining that the claims

in said letters patent No. 1,457,025 are or that any

of them is of a scope as broad as or broader than

said rejected and cancelled claims or of a scope

sufficiently broad to cover or include the machine

complained of by plaintiff herein as infringing said

letters patent No. 1,457,025.
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XIX.
For a further and separate defense, said defend-

ants allege that said invention sought and attempted

to be described, patented and claimed in and by

said letters patent No. 1,457,025 is of no utility

whatever and that the same was never put into

practical or any use, and cannot be practiced by

anyone, and that said alleged invention is without

utility, inoperative and worthless, for which reason

said letters patent No. 1,457,025 and each and all of

the claims thereof are null, void and of no effect.

XX.
For a further and separate defense defendants

allege that Lumber Carriers substantially identical

in construction and operation with the Lumber Car-

riers complained of herein, have been made and

sold and widely used throughout the United States

of America for more than six years prior to the

bringing [25] of this suit, and at all of such times

plaintiff and its predecessors in interest have had

full knowledge of the construction and operation of

such Lumber Carriers and of said wide-spread

manufacture, use and sale thereof, but neither plain-

tiff nor its predecessors in interest have at any time

prior to the bringing of this suit asserted or at-

tempted to enforce any alleged rights under the

patent in suii with respect to any of such long-

continued manufacture, use or sale of said Lumber

Carriers; and throughout all of such time plaintiff

and its predecessors in interest have continually
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recognized and acquiesced in the right of defend-

ants and of the public to make, use and sell such

Lumber Carriers and have thereby encouraged the

manufacture, use and sale of such Lumber Carriers,

and the investment by defendants and others of

large sums of money in making, using and selling

such Lumber Carriers; and in reliance upon such

conduct of plaintiff and its predecessors in interest

defendants did so invest large sums of money for

which reason plaintiff is guilty of laches with re-

spect to the alleged cause of action attempted to be

stated in the bill of complaint herein and is es-

topped to assert any of its alleged rights under the

patent in suit against defendants, or either of them.

Wherefore, defendants pray that plaintiff take

nothing by this suit, and that the bill of complaint

herein be dismissed and that the defendants recover

their costs herein incurred.

WILLAMETTE-HYSTER
COMPANY,

a corporation,

CLARK & WILSON LUMBER
COMPANY,

a corporation,

By CHAS. M. FRYER
Its Attorney

CHAS. M. FRYER
ALFRED C. AURICH
AUSTIN F. FLEGEL, JR.

Solicitors & Counsel for Defendant

[Endorsed] : Filed December 12, 1935 [26]
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And Afterwards, to wit, on the 21st day of De-

cember 21, 1935, there was duly Filed in said Court,

Plaintiff's Motion for bill of particulars, in words

and figures as follows, to wit: [27]

[Title of District Court and Cause.]

PLAINTIFF'S MOTION FOR BILL OF
PARTICULARS

The plaintiff in the above entitled cause now

moves the Court under Equity Rule 20 for an Order

requiring the defendants, respectively, to furnish

the plaintiff with the following further and better

particulars of certain matters alleged in the defend-

ants' Answer, viz:

1.

Referring to paragraph XII (page 7) of the

Answer

:

State what the prior art alleged in said para-

graph consists of, whether

(a) a publication;

(b) a domestic or foreign patent;

(c) or alleged prior knowledge and/or use, and

in the latter case defendants further to state

(d) when and where, and by whom, and in whose

presence, such alleged prior knowledge or use

occurred.

2.

Referring to paragraph XIII (page 7) of the

Answer

:

(a) State the number, date and name of the par-

ticular foreign patent defendants intended to refer
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to in this paragraph, in line 11, all the patents cited

being United States patents;

(b) State which of the patents alleged in para-

graph XIII (page 8) of the Answer will be offered

in evidence by defendants on the trial of this case

merely to illustrate the prior state of the art, and

which thereof in support of defendants contention

of the anticipation of the patent in suit. [28]

3.

With reference further to paragraph XIII (page

8, line 6) of the Answer:

State as nearly as defendants can at this time the

numbers, dates or names of the patentees of other

letters patents of the United States and/or foreign

countries referred to by the defendants, but "the

exact numbers, dates and names of the patentees of

which are at present unknown to defendants".

4.

Referring to paragraph XIV (page 8) of the

Answer

:

State as nearly as defendants can at this time, the

names and locations of the " various other persons,

firms, and corporations at various and sundry places

in the United States of America" by whom, for

"more than two years prior to the filing of the

application for said letters patent Xo. 1,457,025

* * * said alleged invention had been in public use

and had been on public sale and sold", but "the
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exact names or locations of which are at present un-

known to the defendants".

5.

Referring to paragraph XV, state as nearly as

defendants can at this time the names of the " vari-

ous and sundry printed publications' ' which " dis-

closed, described, and set forth" the invention cov-

ered by the patent in suit and "more than two years

prior to the filing of the application for said pat-

ent", but "the exact names of which (publications)

are at present unknown to the defendants".

6.

Referring to paragraph XVI, (page 9) of the

Answer

:

(a) State when each of the persons named in

such paragraph invented the improvement in lum-

ber carriers set forth in the Complaint in suit.

(b) State where such alleged invention occurred.

[29]

(c) State, with respect to each of said persons,

whether the alleged prior invention covered the en-

tire combination set forth by claim 4 of plaintiff's

patent in suit, or only a particular part or element

of said combination; and in the latter event, de-

scribe such particular part or element.

7.

Referring to paragraph XVII, (page 9) of the

Answer

:
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(a) State what the alleged part of plaintiff's in-

vention omitted from its said letters patent is.

(b) State whether the alleged omission was

merely a detail of construction.

(c) State whether the alleged omission makes the

improvement in Lumber Carriers described by

plaintiff's patent inoperative.

8.

Referring to paragraph XX, (page 10) of the

Answer and the allegation therein "that Lumber

Carriers substantially identical in construction and

operation with the Lumber Carriers complained of

herein" (presumably designating the Lumber Car-

riers described by the patent in suit) "have been

made and sold and widely used throughout the

United States of America for more than six years

prior to the bringing of this suit":

(a) State specifically by whom, when, and where

such alleged prior making and/or selling occurred;

(b) State specifically by whom, when, and where

the prior use occurred.

9.

With further regard to paragraph XX of de-

fendants' Answer, and particularly in reference to

the allegation therein that during the said alleged

prior making and selling of said lumber carriers

the "plaintiff and its predecessors in interest have

continually recognized and acquiesced in the right

of the defendants and of the public to make, use

and sell such lumber carriers": [30]
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State specifically what the alleged recognition

and/or acquiescence on the part of plaintiff and its

predecessors in interest consisted of, that is,

—

(a) Whether such alleged recognition and

acquiescence will be predicated upon the failure of

plaintiff, and/or its predecessors in interest, to take

any action against said makers and users.

(b) Whether some act, and/or conduct of the

plaintiff, and/or its predecessors, was relied on by

defendants, or either thereof, and in such event

state the particulars fully of such act and/or

conduct.

Referring further to paragraph XX (page 11,

lines 14 et seq. particularly) alleging that "in re-

liance upon such conduct of plaintiff and its pred-

ecessors in interest defendants did so invest large

sums of money", state for what purpose, and when,

and where, the defendants, respectively, invested

large sums of money in reliance upon any act or

conduct by the plaintiff, or its predecessors in in-

terest, in the premises.

That the reason for this Motion is that the joint

Answers of the defendants with regard to the par-

ticular allegations thereof above referred to are so

vague, indefinite and uncertain that the plaintiff is

not informed of the true nature of the defendants'

defense; and, therefore, cannot safely prepare for

the trial of said cause unless the particulars here-

inabove requested are furnished to plaintiff by

defendants.
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This Motion will be based upon the pleadings in

the above entitled cause and such evidence, oral or

documentary, as may be introduced at the hearing

of this motion.

And plaintiff further moves that plaintiff's time

in which to move for leave to file Interrogatories to

be answered by an officer of the defendant corpora-

tions, respectively, under [31] Equity Rule 58, be

extended by the order of this Court for Twenty

(20) days after this Motion for Bill of Particulars

is decided by the Court; and, if allowed, then for

Twenty (20) days from the date on which the de-

fendants furnish the plaintiff with such particu-

lars as the Court may direct.

Dated December 20, 1935.

THEODORE J. GEISLER
Attorney for Plaintiff

To:

MESSRS. CHAS. M. FRYER,
ALFRED C. AURICH, and

AUSTIN F. FLEGEL, JR.

Solicitors & Counsel for Defendant

[Endorsed] : Filed December 21, 1935. [32]

And Afterwards, to wit, on Monday, the 2nd day

of March, 1936, the same being the 1st Judicial day

of the Regular March, 1936 Term of said Court;

present the Honorable James Alger Fee, United

States District Judge, presiding, the followTing pro-

ceedings were had in said cause, to wit : [33]
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[Title of District Court and Cause.]

ORDER ALLOWING MOTION FOR
BILL OF PARTICULARS.

The plaintiff's motion for an order requiring the

defendants to serve further and better particulars

of certain matters alleged in defendants ' Answer

came on to be heard and was argued by counsel for

the respective parties and thereupon, on considera-

tion thereof, it is Ordered as follows

:

That paragraphs 1, 2(a), 3, 4 and 5 be denied,

and that paragraphs 2(b), 6, 7, 8 and 9 be and the

same are hereby allowed.

Further Ordered that defendants serve on plain-

tiff and file with the Clerk of this Court a Bill of

Particulars required by said paragraphs 2(b) 6, 7,

8 and 9 of said Motion for Bill of Particulars

within 15 days from the date of the entry of this

Order; and the plaintiff is hereby allowed 20 days

after the service and filing of said Bill of Particu-

lars in which to apply for an order allowing plain-

tiff to file interrogatories to be answered by officers

of the defendant corporations.

Dated March 2, 1936.

JAMES ALGER FEE,
TJ. S. District Judge.

[Endorsed] : Filed March 2, 1936. [34]
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And Afterwards, to wit, on the 24th day of

March, 1936, there was duly filed in said Court, De-

fendants' bill of particulars, in words and figures

as follows, to wit : [35]

[Title of District Court and Cause.]

DEFENDANTS' BILL OF PARTICULARS

Pursuant to the order of this Court dated March

2, 1936, Defendants file the following Bill of Par-

ticulars in response to Plaintiff's Motion for Bill of

Particulars herein, dated December 20, 1935, the

Particulars hereinafter set forth being in response

to the correspondingly numbered paragraphs of

Plaintiff's Motion:

2 (b) Each of the patents listed in Paragraph

XIII of the original and amended Answer to the

Bill of Complaint will be offered in evidence as an

anticipation of the patent in suit and all thereof

will be offered in evidence to show the state of the

prior art.

6 (a) H. B. Ross in or about 1919.

6 (b) H. B. Ross in Benton Harbor, Michigan.

[36]

6 (c) The entire combination of Claim 4. De-

fendant will not rely at the trial upon prior inven-

tion by G.A. Grab or Henry Hartwig.

7 Paragraph XVII of the Answer to the Bill of

Complaint is hereby cancelled and no evidence in

support thereof will be offered at the trial. No fur-

ther particulars as to such paragraph therefore are

required.
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8 (a) By Ross Carrier Co. in Benton Harbor,

Michigan and Portland, Oregon, and elsewhere in

the United States, ever since 1919. By Willamette-

Hyster Company and its predecessors in interest in

Portland, Oregon, and elsewhere in the United

States ever since 1924.

8 (b) By Ross Carrier Co. in Benton Harbor,

Michigan and Portland, Oregon, and elsewhere in

the United States, ever since 1919. By Willamette-

Hyster Company and its predecessors in interest in

Portland, Oregon, and elsewhere in the United

States ever since 1924.

9 (a) Yes.

9 (b) (First paragraph.) The failure of Plain-

tiff and its predecessors with full knowledge of the

facts to assert any rights under the patent in suit

against Defendants' carrier or others substantially

identical therewith for more than six (6) years

prior to suit.

9 (b) (Second paragraph.) Defendant, Willa-

mette-Hyster Co. and its predecessors in interest in

Portland, Oregon, ever since 1924, has expended

large sums of money for plant equipment, materials,

labor and development work in the manufacture

and sale of the carriers alleged to infringe the pat-

ent in suit.

The defendant, Clark & Wilson Lumber Company

in Portland, Oregon, ever since 1923, has expended

large sums of [37] money for the purchase of car-

riers substantially identical with the carriers com-
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plained of herein as infringements of the patent in

suit.

Dated March 24, 1936.

WILLAMETTE-HYSTER
COMPANY,

a Corporation,

CLARK & WILSON
LUMBER COMPANY,

a Corporation,

By CHAS. M. FRYER,
Its Attorney.

CHAS. M. FRYER,
A. C. AURICH,
AUSTIN F. FLEGEL, JR.,

Solicitors & Counsel for Defendant.

[Endorsed]: Filed March 24, 1936. [38]

And afterwards, to wit, on Monday, the 13th day

of April, 1936, the same being the 33rd Judicial

day of the Regular March, 1936, term of said Court

;

present the Honorable James Alger Fee, United

States District Judge, presiding, the following pro-

ceedings were had in said cause, to wit : [39]

[Title of District Court and Cause.]

ORDER ALLOWING PLAINTIFF TO FILE
INTERROGATORIES.

The motion of plaintiff for leave to file interroga-

tories to be answered by officers of the defendant
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corporations coming up for hearing, it is in accord-

ance with the consent of the parties

Ordered that the plaintiff's proposed interroga-

tories may be filed, and that the defendants have

the usual time from date, as provided by Equity

Rule 58, in which to serve and file objections to said

interrogatories, or certain thereof; and in the event

that objections are filed, the answers to the inter-

rogatories objected to shall be deferred until such

objections have been heard and determined by the

Court.

Dated April 13, 1936.

JAMES ALGER FEE
U. S. District Judge.

Agreed to.

T. J. GEISLER
Attorney for Plaintiff.

AUSTIN F. FLEGEL, JR.,

of Attorneys for Defendants.

[Endorsed]: Filed April 13, 1936. [40]

And Afterwards, to wit, on the 13th day of April,

1936, there was duly Filed in said Court, Plaintiff's

Proposed interrogatories, in words and figures as

follows, to wit: [41]
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[Title of District Court and Cause.]

[Endorsed]: Complaint's Exhibit 3. E. F. Ma-

guire, Master in Chancery.

PROPOSED INTERROGATORIES OF PLAIN-
TIFF TO BE PROPOUNDED TO BOTH
DEFENDANT CORPORATIONS, AND TO
BE ANSWERED BY AN OFFICER
THEREOF IN COMPLIANCE WITH
RULE 58 OF THE EQUITY RULES.

Interrogatory No. 1.

Referring to the allegation in paragraph XVI of

the defendants ' answer, and to defendants' Bill

of Particulars furnished in response to para-

graph 6 (a), (b) and (c) of plaintiff's Motion

therefor, to wit, that H. B. Ross in about 1919 in

Benton Harbor, Michigan, invented a lumber car-

rier embodying the combination set forth by claim 4

of the patent in suit:

(a) The defendants are required to furnish

plaintiff with a cut, or drawing, together with a

full description thereof, showing the construction

of the lumber carrier referred to by defendants, and

particularly of that part thereof embodying the

invention described by claim 4 of plaintiff's patent;

or that defendants state the particular place where

one of these alleged carriers, as built in 1919, is now

located and accessible to plaintiff for inspection

thereof; also the name of the party in wThose cus-

tody said carrier now is. [42]
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(b) State whether the said lumber carrier al-

leged by defendants to have been invented by said

H. B. Ross in Benton Harbor, Michigan, in 1919,

embodied specifically all of the following elements:

A lumber carrier comprising a frame,

load lifting means mounted therein,

means for transmitting motion from a source of

power to the load lifting means comprising a clutch

that can be set in neutral position or to cause the

load lifting means to move in either direction,

means for manually moving the clutch to operative

position,

automatic means for moving the clutch to neutral

position upon a movement of the load lifting means

to a predetermined extent in either direction,

and means for braking the transmitting means

whenever the clutch is moved to neutral position.

(c) If said lumber carrier did not embody all

of said elements, state which of said elements it did

not embody.

Interrogatory No. 2.

Referring to the allegation in defendants' An-

swer, paragraph XX, and defendants' Bill of Par-

ticulars furnished in response to paragraph 8 (a)

and (1)) of plaintiff's Motion therefor, to wit, that

Lumber carriers embodying claim 4 of the patent in

suit were made, and sold, and used by Ross Carrier

Co. in Portland, Oregon, ever since 1919:

State the name and location of the party or

parties to whom one of these lumber carriers was
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sold by said Ross Carrier Co. in Portland, Oregon,

in 1919.

(b) State the manner and particulars of the use,

in 1919, in Portland, Oregon, of one of these lumber

carriers, that is, whether such use was merely a

demonstrating use, or was an actual use of the lum-

ber carrier by some other party who wTas at the time

in Portland, Oregon ; and in the latter case the name

and present address of the party who actually used

such lumber carrier. [43]

Interrogatory No. 3.

Referring further to the allegations in paragraph

XX of defendants' answer and defendants' Bill of

Particulars furnished in response to paragraph 8

(a) of plaintiff's Motion therefor, to wit, that ever

since 1924 in Portland, Oregon, as well as eleswThere,

defendant Willamette-Hyster Company made and

sold lumber carriers embodying the combination

described by claim 4 of the patent in suit :

—

(a) State whether defendant Willamette-Hyster

Company published and/or distributed to pur-

chasers, or prospective purchasers of lumber car-

riers, any circular, or pamphlet descriptive of the

lumber carriers which the defendant Willamette-

Hyster Company manufactured and/or sold since

1924, and showing the embodiment of the combina-

tion described by claim 4 of the patent in suit ; also

the respective dates of such publication.

(b) If defendant answer the preceding inter-

rogatory that it did publish such circular or pam-
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phlet, then defendant is required to furnish plain-

tiff with a copy of such circulars or pamphlets, des-

ignated, respectively, by the dates of publication

thereof; and if either of such circulars, or pamph-

lets, is at present no longer in print, defendant

AYillamette-Hyster Company is required to fur-

nish plaintiff with a photograph copy of the par-

ticular pages and cuts of such circular or pamph-

let no longer in print, but which describes the

lumber carrier on which defendant Willamette-

Hyster Company will rely as showing the combina-

tion described by claim 4 of the patent in suit.

(c) Defendant Willamette-Hyster Company is

further required to furnish plaintiff with a copy

of any circular, or pamphlet which it at present

distributes to purchasers or prospective purchasers

of the lumber carriers and embodying a feature

similar to that described by claim 4 of the patent

in suit. [44]

Interrogatory No. 4.

State whether the lumber carrier which defendant

Willamette-Hyster Company is at present manu-

facturing and/or selling embodies the following ele-

ments in combination, viz.:

A lumber carrier comprising a frame,

load lifting means mounted therein,

means for transmitting motion from a source of

power to the load lifting means comprising a clutch

that can be set in neutral position or to cause the

load lifting means to move in either di reel ion.
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means for manually moving the clutch to operative

position,

automatic means for moving the clutch to neutral

position upon a movement of the load lifting means

to a predetermined extent in either direction,

and means for braking the transmitting means

whenever the clutch is moved to neutral position.

Interrogatory No. 5

(a) State whether the defendant Willamette-

Hyster Company or anyone in its behalf, had any

correspondence, or conversation, with the plaintiff,

or any person connected with the plaintiff, since

1924, about a lumber carrier embodying the com-

bination described by claim 4 of the patent in suit.

(b) If defendant Willamette-Hyster Company

answer that it had such correspondence, the defend-

ant Willamette-Hyster Company is required to fur-

nish plaintiff with a copy of such correspondence.

(c) If defendant Willamette-Hyster Company

answer that it had no such correspondence, but did

have such conversation, that defendant state when,

with whom, and where such conversation was had.

(d) State whether in said conversation the de-

fendant Willamette-Hyster Company informed the

plaintiff that the Willamette-Hyster Company in-

tended to manufacture and sell lumber carriers em-

bodying the combination described by claim 4 of the

patent in suit. [45]
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Interrogatory No. 6.

State the date approximately when defendant

Willamette-Hvster Company first learned of, or had

any information of the plaintiff's patent in suit,

and how and from whom it received such informa-

tion.

The defendant Clark & Wilson Lumber Company

is required to answer specifically the following in-

terrogatory.

Interrogatory No. 7.

State approximately the date when the defendant

Clark & Wilson Lumber Company first learned of,

or had any information of the patent in suit, and

how, and from whom it received such information.

Dated April 2, 1936.

THEODORE J. GEISLER
Attorney for Plaintiff

[Endorsed] : Filed April 13, 1936. [46]

And afterwards, to wit, on the 6th day of July,

1936, there was duly filed in said Court, a

STIPULATION WITHDRAWING DEPEND-
ANTS' OBJECTIONS TO INTERROGA-
TORIES,

in words and figures as follows, to wit : [47]

[Title of District Court and Cause.]

It is herein stipulated between the parties that

the defendants' objections to plaintiff's Interroga-



vs. Willamette-Hyster Co. et al. 45

tories shall be and hereby are withdrawn, and that

defendants shall answer each of said interrogatories

separately and fully not later than July 16, 1936.

Dated July 6, 1936.

(Signed) REYNOLDS, FLEGEL & SMITH
Of Attorneys for Defendants

(Signed) T. J. GEISLER
Attorney for Plaintiff

So ordered.

U. S. District Judge

[Endorsed] : Filed July 6, 1936. [48]

And afterwards, to wit, on Monday, the 6th day

of July, 1936, the same being the 1st Judicial day

of the Regular July, 1936 Term of said Court

;

present the Honorable James Alger Fee, United

States District Judge, presiding, the following pro-

ceedings were had in said cause, to wit: [49]

ORDER
Now at this day on motion of Mr. John W. Reyn-

olds, of counsel for the defendants in the above

entitled cause, and upon the stipulation of the par-

ties filed herein,

It is ordered that the defendants be and they are

hereby permitted to withdraw their objections to

plaintiff's interrogatories and that said defendants

shall answer each of said interrogatories separately

and fully not later than July 16, 1936.
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Dated July 6, 1936.

JAMES ALGER FEE
Judge

[Endorsed] : Filed July 6, 1936. [50]

And afterwards, to wit, on the 15th day of July,

1936, there was duly filed in said Court, Defend-

ants' Answers to Plaintiff's Interrogatories, in

words and figures as follows, to wit: [51]

[Title of District Court and Cause.]

[Endorsed]: Complainant's Exhibit 3a. R. F.

Maguire, Master in Chancery.

DEFENDANTS' ANSWERS TO PLAINTIFF'S
INTERROGATORIES

In answer to plaintiff's Interrogatories 1 to 6, in-

clusive, on file herein, defendant Willamette-Hyster

Company alleges as follows:

Answer to Interrogatory No. 1

(a) According to defendant's present informa-

tion and belief the lumber carrier inquired about

was invented in 1921 rather than 1919 as stated in

Interrogatory No. 1. Defendant is informed and be-

lieves that one of such lumber carriers is in the pos-

session of and can be seen at Goodyear Yellowpine

Company, at Picayune, Mississippi, and that an-

other thereof is in the possession of and can be

seen al Inman-Poulson Company of Portland, Ore-

gon.
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(b) Yes, according to defendant's information

and belief.

(c) No answer required.

Answer to Interrogatory No. 2

The allegation in plaintiff's Interrogatory No. 2

to the effect that Paragraph XX of defendants' an-

swer and Paragraphs [52] 8-a and 8-b of defend-

ants' bill of particulars allege that lumber carriers

embodying claim 4 of the patent in suit were made

and sold and used by Ross Carrier Company in

Portland, Oregon, ever since 1919 is incorrect as

none of the allegations in such paragraphs of de-

fendants' pleadings alleges that Ross Carrier Com-

pany made or sold a lumber carrier embodying the

combination of claim 4 of the patent in suit, If

Interrogatory No. 2 is directed to the actual alle-

gations in Paragraph XX of defendants' answer

and Paragraphs 8-a and 8-b of defendants' bill of

particulars, then the answer to Interrogatory No. 2

is as follows:

(a) Defendant is informed and believes that a

carrier substantially identical in construction and

operation with defendants ' carrier was sold by Ross

Carrier Company to Inman-Poulson Lumber Com-

pany at Portland, Oregon, in 1922.

(b) The Ross carrier sold to Inman-Poulson

Company as referred to in Paragraph (a) above,

according to defendant's information and belief has

been in use by that company in its commercial

operations in Portland, Oregon since 1922 until the

present time.



48 Dallas Machine etc. Works

Answer to Interrogatory No. 3

The allegation in plaintiff's Interrogatory No. 3

to the effect that Paragraph XX of defendants' an-

swer and Paragraph 8-a of defendants' bill of par-

ticulars allege that ever since 1924 in Portland, Ore-

gon, and elsewhere, defendant Willamette-Hyster

Company made and sold lumber carriers " embody-

ing the combination described by claim 4" of the

patent in suit, is incorrect, as neither Paragraph

XX of defendants' answer nor Paragraph 8-a of

defendants' bill of particulars alleges that defend-

ant Willamette-Hyster Company made or sold a

lumber carrier [53] embodying the combination of

claim 4 of the patent in suit. If Interrogatory No.

3 relates to the actual allegations in Paragraph XX
of defendants' answer and the actual allegations

in Paragraph 8-a of defendants' bill of particulars,

the answer to Interrogatory No. 3 is as follows :

'

(a) No.

(b) No answer required.

(c) Defendant Willamette-Hyster Company
does not at present distribute to its purchasers or

prospective purchasers any circular or pamphlet of

lumber carriers embodying the features described in

claim 4 of the patent in suit. However, a circular

or pamphlet substantially the same as defendant

Willamette-Hyster at present distributes to its pur-

chasers or prospective purchasers is the one set

forth and described in Paragraph 1 of plaintiff's

bill of particulars on file herein, dated November

2(j, 1935, such circular being referred to therein as
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" Service Manual Complete with Spare Parts List,

Instructions for Maintenance and Operation/'

Answer to Interrogatory No. 4

The industrial truck or carrier that defendant

Willamette-Hyster Company is at present manu-

facturing and selling comprises a frame, screw lifts

supported by such frame for raising and lowering

any desired load, a motor to supply power for oper-

ating the screw lifts, a power controlling device to

transmit and control power from the motor to such

screw lifts, a handle for manually operating such

power controlling device to drive the screw lifts in

either of two directions or to bring the power con-

trolling device to neutral position so that no power

from the motor is transmitted to the screw lifts, an

automatic spring operated brake to hold the screw

lifts and [54] connected mechanism against move-

ment whenever the power controlling device is

placed in neutral and limit stops cooperating with

screw lifts and operable automatically and inde-

pendently of any load carried by the truck to bring

the power controlling device to neutral whenever

the screw lifts reach predetermined upper and lower

limits.

Answer to Interrogatory No. 5

(a) No.

(b) No answer required.

(c) No answer required.

(d) No answer required.
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Answer to Interrogatory No. 6

Defendant Willamette-Hyster Company first

learned of the patent in suit through Mr. G. A.

Grab, who has been in charge of its industrial truck

or carrier business ever since its inception, and Mr.

G. A. Grab has known of the patent in suit ever

since the date of its issuance.

WILLAMETTE-HYSTER COMPANY
By G. A. GRAB

State of Oregon,

County of Multnomah—ss.

G. A. Grab, being first duly sworn, deposes and

says: I am the G. A. Grab mentioned in and who

signed the foregoing Answers to Interrogatories. I

have read such Answers and the Interrogatories to

which they are a reply and know the contents thereof.

The facts alleged in such Answers are true of my own

knowledge except as to the matters therein alleged

on information or belief, and as to those matters I

believe them to be true.

G. A. GRAB [55]

Subscribed and sworn to before me this 15th day

of July, 1936.

[Seal] A. P. FLEGEL, JR.

Notary Public for the County of Multnomah,

State of Oregon.

My Commission expires June 17, 1939.

In answer to plaintiff's Interrogatory No. 7 on

file herein, defendant Clark and Wilson Lumber

Company alleges as follows:
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Answer to Interrogatory No. 7

In or about October, 1935.

CLARK AND WILSON LUMBER
COMPANY

By C. G. KINNEY

State of Oregon,

County of Multnomah—ss.

C. G. Kinney, being first duly sworn, deposes and

says : I am the Vice Pres. and Genl. Mgr. of Clark

and Wilson Lumber Company and as such signed

the foregoing answer to plaintiff's Interrogatory

No. 7. I have read such answer and the interroga-

tory to which it is a reply and know the contents of

such answer and the same are true of my own

knowledge.

C. G. KINNEY
Subscribed and sworn to before me this 15 day

of July, 1936.

[Seal] H. M. KRELS
Notary Public for the County of Multnomah,

State of Oregon.

My Commission expires Oct. 24, 1938.

[Endorsed] : Filed July 15, 1936. [56]
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And Afterwards, to wit, on Thursday, the 12th

day of November, 1936, the same being the 9th

judicial day of the Regular November, 1936 term of

said Court; present the Honorable James Alger

Fee, United States District Judge, presiding, the

following proceedings were had in said cause, to

wit: [57]

ORDEE OF REFERENCE
This cause having been regularly set on the cal-

endar of this court for final hearing on the 16th day

of November, 1936, and on the 12th day of Novem-

ber, 1936, plaintiff appearing by Mr. T. J. Geisler,

of counsel, and the defendants having appeared by

Mr. Austin F. Flegel, of counsel, and it appearing

that the trial calendar of this court is congested by

reason of a vacancy in the office of United States

District Judge for this District and that there are

a number of causes awaiting trial by jury, includ-

ing a number of criminal causes which are entitled

to preference over civil matters as to the trial

thereof, and it appearing that this condition will

continue unless many of the causes now pending,

including this cause, can be disposed of in the man-

ner herein provided, and hence that in order to

fairly and within a reasonable time dispose of the

business before the court, it is necessary that this

order be made, and the court deeming it expedient

,'iii(l necessary for the purpose of justice that this

cause be referred to the Standing Master in Chan-
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eery to hear the parties to this cause and make a

report herein,

It Is Ordered that this cause be and it is hereby

referred to Mr. Robert F. Maguie, Esquire, Stand-

ing Master in Chancery, who will in an advisory

capacity and in accordance with the equity rules and

the rules of this court, take testimony herein and

have the same transcribed, receive evidence, make

findings of fact and draw conclusions of law, on

all issues disclosed by the pleadings referred here-

with, and recommend to the court a decree to be

entered thereon, all to be delivered to, received in,

and finally passed upon by this court.

Said Master is authorized and empowered to do

all things, and to make such orders as may be re-

quired to accomplish a full hearing on all issues of

fact and of law in this cause, and the exceptions of

the parties to the rulings, findings, conclusions and

recommendations, of said Master are reserved, and

the costs of this proceeding shall abide the event.

Dated at Portland, Oregon, this 12th day of No-

vember, 1936.

JAMES ALGER FEE,

Judge.

[Endorsed] : Filed November 12, 1936. [58]
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And Afterwards, to wit, on the 1st day of July,

1937, there was duly filed in said Court, a Master's

Report, in words and figures as follows, to wit : [59]

[Title of District Court and Cause.]

MASTER'S REPORT.

To the Honorable James Alger Fee, Judge of the

Above Entitled Court

:

On the 12th day of November, 1936, the above

entitled suit was referred to the undersigned as

Master in Chancery to take testimony, make findings

of fact and conclusions of law and recommendation

to Your Honor upon the issues of fact and law

involved, and the relief, if any, to be granted in

the above entitled suit.

Pursuant thereto, the parties appeared before the

Master, the plaintiff appearing by T. J. Geisler,

Esq., its solicitor, and the defendant appearing by

Mr. Austin P. Flegel, Mr. Charles M. Fryer and

Mr. Alfred C. Aurich, of [60] its solicitors. The

parties submitted testimony in support of the issues

and thereafter submitted the matter to the Master

upon oral argument and written briefs.

The Master begs to submit his report on the pro-

ceedings as follows:

Statement of the Case.

The plaintiff is assignee of United States Letters

Patenl No. 1457025, issued May 29, 1923, to Carl

F. Gerlinger, and was such assignee at all times

involved in this suit.
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Plaintiff alleges that the defendant Willamette-

Hyster Company, with knowledge of the letters pat-

ent, has wilfully and deliberately manufactured

lumber carriers embodying the patented improve-

ments, has sold the same to lumber mills and others,

including the defendant Clark & Wilson Lumber

Company, and that the latter has used and continues

to use lumber carriers embodying the patented im-

provements without license from plaintiff and in

violation of its rights. It is alleged that the de-

fendants and each of them, by said infringement,

have respectively made and continue to make sub-

stantial profits which belong to plaintiff, for which

it seeks an accounting. It prays for a decree (1) ad-

judging the letters patent to be valid [61] and the

entire rights therein vested in the plaintiff; (2) that

each of the defendants be adjudged to infringe the

patent in suit and that they be temporarily and,

upon final decree perpetually, enjoined from in-

fringement; and (3) that an accounting be had of

the profits made by the defendants and the damages

and losses sustained by plaintiff by reason of the

infringement in question.

The defendants, answering jointly, deny the valid-

ity of the patent, deny that Gerlinger was the first

and original inventor of the device described in the

patent, and deny infringement. They then set up

the following further and separate defenses

:

1. Lack of infringement, in view- of the state of

the prior art;
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2. That the patentee was not the first, sole, or

any inventor or discoverer of the alleged invention,

or any material or substantial part thereof, but that

for more than two years prior to the filing of the

application for patent the alleged invention had

been shown, described and patented in the follow-

ing letters patent of the United States and foreign

countries, and publicly used and on sale and sold by

each of the patentees, and that said patentees were

in fact the first and original inventors thereof and

were using reasonable diligence in adapting and

perfecting [62] the same.

Name. Number. Date.

Van Emon 43451 July 5, 1864

Herdman 507617 Oct. 31, 1893

Bouch 722444 Mar. 10, 1903

Carr 1407124 Feb. 21, 1922

And by amendment cite,

—

Towson 1337804 Apr. 20, 1920

Cochrane 1399543 Dec. 6, 1921

Wright 1404419 Jan. 24, 1922

Hertner 1505889 Aug. 19, 1924

3. That for more than two years prior to the

filing of the application for the patent in suit there

was in public use and on public sale a carrier em-

bodying the alleged invention known as the Ross

Carrier, and that other devices likewise embodying

the alleged invention were used and sold by other

named persons;
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4. That more than two years prior to the filing

of the application the alleged invention had been

disclosed in various printed publications;

5. That the patent is invalid because Gerlinger

was not the original, first, or any inventor thereof,

but the actual inventors were Gk A. Grab, H. E.

Ross and Henry Hartwig;

6. That the patent is invalid because Gerlinger,

for the purpose of deceiving the public, did not

include in his application the whole truth of the

alleged invention. (This, however, defendants subse-

quently abandoned). [63]

7. That by reason of the action of the Patent

Office in rejecting each and all of the broad claims

of the application, which rejection was acquiesced

in by the applicant, the letters patent were issued

without embracing any but narrow claims limited

to the precise details disclosed in the specifications,

and therefore plaintiff is estopped from contending

that the claims of the patent are as broad, or

broader, than the rejected and cancelled claims, or

sufficiently broad to cover the alleged infringing

machine

;

8. That the invention sought to be patented is

without utility and was never put into actual prac-

tical or any use; that it cannot be patented by any

one, and that it is inoperative and worthless;

9. That plaintiff is guilty of laches and is

estopped to assert any rights against the defend-

ants,—for that lumber carriers substantially iden-

tical in construction and operation with the lumber
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carriers complained of have been made, sold and

widely used for more than six years prior to the

beginning of this suit (of all of which plaintiff had

full knowledge) ; but neither it nor its predecessor,

prior to the institution of this suit, asserted or at-

tempted to enforce any alleged rights to the patent

with respect to such long, continuous manufacture,

use and [64] sale, and have continually recognized

and acquiesced in defendants' rights and those of

the public to manufacture, sell and use such lumber

carriers, and that defendants have invested large

sums of money in making, using and selling such

lumber carriers, relying upon plaintiff's acqui-

escence.

The Patent

By its bill of particulars, plaintiff relies upon the

alleged infringement of Claim 4 of the patent.

Claim 4 is as follows

:

A lumber carrier, comprising

1. A frame;

2. Load-lifting means mounted THEREIN

;

3. Means for transmitting motion from a source

of power to the load-lifting means, comprising a

clutch that can be set in neutral position or to cause

the load-lifting means to move in either direction;

4. Means for manually moving the clutch to op-

erative position;

5. Automatic means for moving the clutch to

neutral position upon the movement of the load-

lilting means to a predetermined extent inEITHER
direction

;
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6. Means for braking the transmitting means

whenever the clutch is moved to a neutral position.

It may serve, in properly analyzing this patent,

to state what was the previous state of the art and

[65] what the patentee claims to have invented. The

machine shown in the patent is a self-propelled car-

rier, containing a lifting device, which picks up a

load WITHIN and not UPON or in FRONT of its

frame, and enabling the load to be picked up, trans-

ported and deposited as desired. None of these

things wTere new in the art when the patentee ap-

plied for his patent.

These carriers, used originally and principally for

the purpose of picking up and transporting piles of

lumber, in the earlier stages of development utilized

a cable or chain lift. Defects were discovered, in

that the cable did not give a positive and uniform

lift. The next method of lifting means adopted was

rackbars and pinions driven from the power plant

of the machine. Gerlinger claims to have been the

originator of this kind of a hoist as adapted to a

straddle type lumber carrier. In use it was found

that, while the lift was positive and uniform, con-

siderable care was required on the part of the op-

erator manually to disconnect the power from the

lifting mechanism when the load had reached the

proper height, and that in the course of travel vibra-

tion of the machine and other factors tended to

cause the mechanism to settle to such an extent that

sufficient clearance did not exist between the bottom

of the load and the ground. [66]
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The problem to which the patentee claims to have

addressed himself was the development of means

whereby, when the load was lifted, the hoisting

mechanism would be stopped automatically at the

desired point, the power disconnected therefrom,

and the brake applied so as to prevent the settling

of the load, and, further, that when the hoisting

machine was reversed for the purpose of picking up

a load the action would be automatically stopped at

a desired point, the power again disconnected and

the brake applied; all this without action on the

part of the operator.

This Grerlinger accomplished. The means disclosed

by his patent and his drawings are as follows

:

1. To limit upward movement and procure auto-

matic means for moving the clutch to neutral (thus

disconnecting the source of power from the hoisting

mechanism) and simultaneously applying the brake,

he proposed a bar (No. 67, figure 3 of the patent

drawing) moving on a pivot which would be en-

gaged by the top of the load as it was hoisted, with

suitable linkage which pushed the clutch into neu-

tral and applied the brake. This linkage and this

brake are Nos. 48, 69, 74, and 76 of the patent

drawing. [67]

2. On downward movement of the hoist, to pro-

cure like automatic disconnection of the clutch and

application of the brake, he proposed an adjustable

set screw (No. 65) attached to the upper end of the

right hand rear rackbar, which, as the load was

lowered, engaged one arm of a bell crank lever, (No.
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66), the other end of which lever engaged the rear

end of clutch lever No. 64 and in the movement

threw the clutch into neutral and simultaneously

actuated linkage, 74, which in turn, by means of a

cam at its outer end, raised a brake, 76, engaging

the shaft, 46, which drives the gears of the lifting

mechanism.

The question is,—does this constitute invention

and, second, does defendant's device infringe up-

on it?

The prior art clearly discloses the use of like

means and hoists and elevators, some of them sta-

tionary, some of them mounted on wheels and, of

the latter, some with and some without motive power

for self-propulsion. It is to be observed that the

early art does not disclose self-propelled hoists or

carriers in wThich the load is carried WITHIN the

frame and BETWEEN" the wheels, but clearly dis-

closes stops of various kinds, which at a given stage

of hoist movement, up or down, [68] throw the

clutch into neutral, thus disconnecting the lifting

power and applying a brake. The means adapted

differ no more from those of Gerlinger than do the

means applied by him differ from the means em-

ployed by the defendant.

The stops in defendant's infringing device are

not placed on the rackbar, and in fact the device

does not use a rackbar. Nor is the stop which limits

the upward movement of the hoist ACTUATED
BY THE LOAD. Defendant's means for discon-

necting the clutch and applying the brake is shown



62 Dallas Machine etc. Works

in Exhibits 34, 52 and 56b. As is seen in Exhibit

52, power is transmitted by means of a clutch to a

chain and sprocket, (shown in yellow), which is

fixed at the end of a threaded shaft, which in turn

carries a traveling nut (colored in purple). At-

tached to this nut are suitable levers, which, as the

nut is moved along the revolving threaded shaft,

change their position, thus lifting or lowering the

hoist, depending upon the direction in which the

nut moves along the yellowT shaft.

Referring now to Exhibit 52, which delineates in

detail the clutch shifting and braking [69] mechan-

ism, it will be seen that as the nut moves along the

shaft it engages stops fixed on a moveable shaft (all

colored in red). This action throws the clutch into

neutral, disconnecting the power from the hoisting

mechanism, and applies the brake (shown in

orange).

It is to be remembered that Grerlinger's stop

governing upward movement is actuated ONLY by

the load and the downward stop is actuated by a

setscrew on the right rear rackbar.

The plaintiff and the patentee built but one ma-

chine containing a load-actuated upwTard movement

stop bar (No. 67). It had defects which in actual

operation became obvious. If the load was not of

sufficient height to engage bar 67 by the time the

rackbars had reached the end of their normal travel,

or if* the load was not properly distributed on the

lift, bar 67 would not operate and the hoist mechan-

ism would be subject to damage, due to upward



vs. Willamette-Hyster Co. et al. 63

movement beyond the designed range, thus either

stripping the pinion or the rack teeth.

This the patentee and his assignee corrected by

eliminating bar 67 and placing the upward [70]

movement stop on the rackbar. Exhibit 6 shows

the new means which Gerlinger adopted to govern

upward movement. No. 91 on the rackbar engaged

element No. 90, which in turn engaged bell crank

No. 66. The action of Nos. 90, 91 and 66 performed

the same function with regard to upwTard movement

of the hoist that Nos. 65 and 66 performed in the

downward movement. Nos. 90 and 91 will not be

found in the drawings or specifications of the pat-

ent, inasmuch as they were adopted after the appli-

cation had been filed. But stops which automatically

disconnect powder from hoisting mechanism, by

throwing the clutch into neutral and applying

brakes, are not new.

The Dingee patent 414380 (Exhibit 59) issued

November 5, 1889, clearly disclosed such a device.

It relates to a stationary elevator or hoist. It dis-

closes a clutch manually operated, by which powTer

is transmitted to the hoisting mechanism and when

power is thus applied, upward or downward move-

ment is communicated to the load lifting means;

when the load reaches a predetermined position, a

projection on the lift engages a stop on a cable by

which the clutch is manually operated, throws it

into neutral and simultaneously applies the brake.

(See Exhibit 60). [71]
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The Nicholson patent 134045 (Exhibit 62) issued

May 18, 1920, covers a movable freight stacking

elevator, which may be self-propelled. It is a front-

end hoist, thus differing from the type of carrier

shown by Gerlinger's drawings and specifications.

However, it is a carrier with a frame, has load lift-

ing means mounted therein, means of transmitting

motion from a source of power to the lifting means,

and a clutch that can be operated manually, set in

neutral or so as to cause the load lifting means to

move in either direction; it has automatic means

for moving the clutch to neutral upon movement

of the load lifting means to a pre-determined extent

in either direction and means for simultaneously

applying a brake whenever the clutch is in neutral.

The only material difference in structure between

that shown in plaintiff's patent and the Nicholson

machine is that the frame containing the load lift-

ing means is at the front end of the carrier and

the load is carried at the front end instead of be-

tween the wheels.

The French and Pavey patent No. 1360917, (Ex-

hibit 64), issued November 30, 1920, covers a device

consisting of a hoist mounted on a truck. [72]

Lumber or any other portable commodity, within

the capacity limits of the truck, can be picked up,

hoisted, transported to another place and deposited.

l\
; s a FRONT-END truck and in that respect dif-

fers from the structure disclosed by plaintiff's pat-

ent to the same extenl as does Nicholson's. The
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stop which actuates the clutch and throws it into

neutral and causes a brake to be applied consists

of a nut on a threaded main shaft which engages

lugs or collars which, by appropriate connection,

throws the clutch into neutral and applies the brake.

The operation is similar to that adopted by the de-

fendant. (See Exhibit 65).

The patent to Towson, et al, 1,337,804, (Ex. 66),

issued April 20, 1920, is a self-propelled industrial

truck, carrying a load in the front end, having a

hoist with limited movement, disclosing automatic

means for disconnecting power from the hoisting

mechanism and simultaneously applying a brake.

It does not disclose a clutch inasmuch as it is an

electrically operated machine. The [73] automatic

stop merely breaks an electrical contact and thereby

disconnects power. (Exhibit 67).

The Carr patent (Exhibit 69), No. 1407124, issued

February 21, 1922, is a self-propelled electrically

operated elevator truck with a front-end lift. It

contains no clutch but by making and breaking the

electrical contact, connects or disconnects the source

of power. It has an automatic brake and by virtue

of certain stops, the power is disconnected and the

brake automatically applied both at predetermined

upper and lower limits of travel.

It will thus be seen that in hoists and in elevators,

whether stationary or movable, and irrespective of

the source or kind of power, long prior to the time

of Gerlinger, men had recognized the problem of

providing means for automatically limiting upward
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and downward travel of load lifting means by dis-

connecting the source of powder from the lifting

means and of simultaneously applying a brake to

prevent further movement of those means. Divers

kinds of means have been efficiently employed. In each

of the cases above referred to, the stopping of up-

ward or downward movement was not [74] dependent

upon the presence of a load upon the load lifting

means. The particular means described by Gerlin-

ger in his drawings and specifications, so far as limi-

tation of upward movement is concerned, is bar No.

67, which is only operative when a load is present

and is, at times, inoperative when the load was not

sufficiently high, or so placed, or of such a charac-

ter as not to engage and move that bar. The auto-

matic stop of upward movement adapted by the

defendant is not dependent upon the presence of

a load and is positive in character.

Before considering whether or not defendants in-

fringed upon Gerlinger, it becomes necessary to de-

mine what, if anything, he invented. Has he exer-

cised inventive genius or has he merely aggregated

well known devices, gaining neither new nor better

results than were known to or utilized by the previ-

ous art.

Of what does his device consist. He speaks of it

as a Lumber carrier. He insisls that a lumber car-

rier is 1<> he distinguished from other carriers be-

cause it connotes a carrier of a particular kind,

namely, a straddle type carrier. [75]
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The Master is of the opinion that the patentee

gained nothing by the use of the term " lumber car-

rier". Carriers of the type in question are adopted

for and actually used for elevating, transporting

and depositing objects other than lumber. They can

and have been used for carrying pipe, cement, bricks

and other things. The art involved is that of self-

propelled carriers, having load lifting and lowering

means. An inventor cannot avoid anticipation or

acquire patent rights by declaring that his device is

limited to the use of a particular commodity nor can

an infringer avoid infringement by asserting that

he uses his device for carrying a different com-

modity than that mentioned by the patentee in his

specifications or drawings.

Art

The art which is to be considered, broadly speak-

ing, is that of hoists and elevators, or more nar-

rowly, that of hoists and elevators mounted on

wTheels; while most narrowly limited it is that of

hoists and elevators on wheels with means of self-

[76] propulsion. That all of these things were old

does not of itself exclude invention but it definitely

limits patentability to improvements in these fields.

He who attempts to obtain a patent in a wT
ell occu-

pied art must necessarily be limited to a patent of

the specific means shown and a narrow range of

mechanical equivalents.

Where the improvement consists in NEW means

for obtaining a result heretofore accomplished by
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other means, generally speaking, the applicant can

obtain a patent only on the NEW means which he

has disclosed and is not entitled to protection as to

ALL means adopted for the accomplishment of that

result.

We may take for example the sweat-band in a

hat. The previous art might disclose means of

fastening sweat-bands to hats by sewing or glueing

the band to the hat. An ingenious mind, conceiving

the advantages to be obtained by clamping the band

to the hat, devises means for so doing. This might

well be invention, entitling the inventor to a patent,

but it would not entitle him to a patent on ALL
means of attaching sweat-bands to hats, inasmuch

as the art discloses various means [77] for so doing.

His patent, therefore, would be limited to the NEW
means he discloses with a range of equivalents of a

similar nature; but not to means such as sewing,

glueing or even securely incorporating the band

with the fabric.

In the broad field of hoists and elevators, auto-

matic means for disconnecting the source of power

from the automatic mechanism and automatically

applying the brake to that mechanism were old. In

the narrower field of wheeled hoists and even as to

self-propelled wheeled hoists it was old. The prob-

lem had been conceived and means provided. Ger-

Iinger can only claim that he perceived the prob-

lem and he provided a NEW or DIFFERENT
means of providing it. As has been stated his means
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differed from his predecessors only in the LOAD-
ACTUATED factor, to this he may well be entitled

to patent protection; but if so, the defendant's

mechanism does not infringe, because it does not

utilize such a factor but operates irrespective of the

presence of the load.

Having observed that the chain or cable loading

mechanisms in straddle type lumber carriers [78]

had certain inherent defects which could be reme-

died by a mechanism of a positive or rigid type such

as rackbars and pinions, toggle lifts or screwT type,

it would seem that a mechanic of ordinary skill

would at once appreciate the necessity of providing

means to prevent damage to such mechanism should

the operator fail to stop the raising or hoisting of

the elevator when the proper limits of travel had

been reached. Such means in the art of hoists and

elevators had already been conceived and published.

In fact both problem and means of solution had

been disclosed.

What has been said with regard to the state of

prior art or lack of invention does not imply that

Gerlinger was in fact familiar with the state of the

art or that he knowingly appropriated something

that he knew was old. It may well be that he wTas in

ignorance of the prior art and that his device was

the result of original conception on his part. It is

not sufficient that he should have invented, but he

must have been the first to have invented. Unless

he was such, he is not entitled to a patent.
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But even though Gerlinger's concept of [79]

automatic means of cessation of movement was

original, so far as he was concerned, it was not

NEW. To be patentable the concept must not only

be ORIGINAL, but it must have the additional ele-

ment of NOVELTY. In speaking of lack of origi-

nality and novelty, and therefore of consequent

unpatentability, it must be remembered that this

applies to the broad claims of ALL MEANS of

automatic cessation of movement and braking. A
patentee may be entitled to a patent of SPECIFIC
means and not be entitled to broad protection or a

wide range of mechanical equivalents.

When Gerlinger entered the field, he foimd self-

propelled carriers equipped with hoisting mechanism

adapted to pick up a load and later to deposit the

load which was itself carried within the frame mem-

bers instead of on or in front of the frame. If he

added anything, it was merely the means for auto-

matically disconnecting power from the hoist and

applying a brake. Carriers of this kind actually

consist of two machines, one a self-propelled truck,

and the other a hoist. Except that they are disposed

on or within the same frame, they are entirely

independent. The truck could be [80] propelled

without a hoist, and the hoist could be operated

without regard to the propelling mechanism. They

perform separate and wholly distinct functions.

Obviously the man who conceived the idea of a self-

propelled truck, equipped with a hoist that would

pick up a load WITHIN the frame members, (lis-
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played inventive genius of a high order, which the

commercial success of the device demonstrates. It

enabled the operator to straddle the load instead of

approaching it from the side or from the end. It

enabled loads to be spaced on a loading platform

with only sufficient distance between, either laterally

or longitudinally, to enable the frame to pass be-

tween the piles, and it likewise overcame the neces-

sity of counterweighting the rear end of a front-end

hoist to equalize the load to be carried.

It is likewise obvious that invention may occur

in improving the original conception.

But the question is whether or not he, whose im-

provement consists of merely adding either to the

mechanism of propulsion or the mechanism of ele-

vation, devices which are old in the art of [81] pro-

pulsion or old in the art of mechanical elevation,

has invented anything. It is apparent that if

Gerlinger had added his improvement of automatic

disconnection of power from the hoist and an auto-

matic brake to a STATIONARY elevator he would

have invented nothing, because all those things were

old. It is likewise apparent that had he added to the

mechanism of propulsion an element old in that art,

he would have invented nothing.

What he said wTas this

:

"Up to the present time STRADDLE trucks,

that is, those carrying loads WITHIN the

frame, have no means of automatically stopping

upward and downward movement of the hoist

or load lifting means and applying a brake
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thereto. These are desirable. In my carrier of

that type I intend to use a hoist which has a

stop and I adopt a type of hoist already known

which is so equipped.'

'

But, Gerlinger is not the inventor of means for

automatically stopping or automatically braking the

upward or downward movement of elevators or

hoists.

The plaintiff has to a large degree confined the

field of inquiry and consideration by stipulating

that the defendant's front-end hoist does NOT in-

fringe the patent.

This carrier (shown in Exhibits 41, 42 and 43) is

a carrier adapted to hoisting, transporting, [82]

lowering and depositing lumber. It comprises (1) a

frame, (2) load lifting means mounted THEREIN,
means for transmitting motion from a source of

power to the load lifting means comprising (3) a

clutch that can be operated manually and set in

neutral position or so set as to cause the load lifting

means to move in either direction, (4) means for

manually moving the clutch to operative position,

(5) automatic means for moving the clutch to

neutral position upon movement of the load lifting

means to a pre-determined extent in either direction

and means for braking the transmission means

whenever the clutch is moved to neutral.

In fact many of the parts comprising the auto-

matic stop and braking means are interchangeable

with those an the straddle type carrier manufac-
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tured by defendant, which plaintiff contends in-

fringes his patent. Plaintiff attempts to distinguish

between defendant's front end truck and defend-

ant's straddle type truck by asserting, first, that in

the front end truck the load lifting means are not

mounted THEREIN but that they are mounted

THEREON or THEREFROM. [83] It is further

asserted that the claims of his patent shall be lim-

ited or confined to carriers having load lifting

means mounted in a frame with FOUR LIFTING
points that lift positively and in unison. Plaintiff

contends that thus construed, the Gerlinger patent

eliminates front-end trucks having LESS than

FOUR lifting points. The Master, however, can con-

ceive no difference in the problem which would

arise in a carrier having four lifting points and one

having a lesser number provided positive means of

lifting are used. Nor is it clear that any different

problem arises when the load is carried within the

frame members from that which exists when the

load is carried at the end of the frame members.

By positive lifting means the Master understands

those which contain no element of friction, such as

a drum, and no element of elasticity, such as might

be present in a rope or a cable,—means, which, when

power is applied, immediately and without variation

lift or lower the load. Obviously if such means are

to be adopted, automatic stops must be provided;

otherwise, the machine will be wrecked. Gerlinger

says he was the first to combine a hoist with a "O"
shaped, self-propelled [84] carrier and, having done
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so, he is entitled to a patent monopoly on any device

which consists of a "O" shaped self-propelled car-

rier equipped with a power operated hoist having

automatic stops capable of disconnecting power at

predetermined points of upward or downward move-

ments and simultaneously applying a brake. He is

forced to this position because of the difference in

the means disclosed by his patent, its drawings and

specifications, and those employed by the defend-

ant's machine.

But, given a self-propelled carrier having a "O"
shaped frame, having mounted therein a hoist, is it

invention to add a well known automatic stop to

this apparatus, or is it merely a mechanical im-

provement ?

Courts approach the defense of lack of originality

or invention with great caution. The applicant for a

patent is required to submit his drawings, specifica-

tions and claims of invention to the Patent Office,

where it is examined, contrasted and compared by

public officials, [85] presumably experts in separat-

ing mere improvements, obvious to the trained me-

chanic, from those involving inventive genius, and

who are trained and learned in the history and

progress of any given art and are presumed to be

able to distinguish the new from the old. When the

Patent Office has determined that originality and

invention exist and issued its patent thereon, courts

are bound to and should give great weight to this

administrative decision. The object of the patent

law is to encourage and not discourage inventors,
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and to defeat and not shelter those who seek to reap

where another has sown.

As has been many times observed, he who has ap-

propriated the inventive concept of another, when

sued for infringement, is prone to aver that the con-

cept is not new, that it was long since anticipated

and that it involved no exercise of invention, but

was itself a mere appropriation of early concepts,

or the exercise of ordinary mechanical skill. Such

defenses, therefore, are properly regarded with sus-

picion and accepted only with caution. [86]

The courts have long recognized the comparative

ease with which such contentions can be made. In-

vention may exist in taking well known elements

and so combining them as to obtain new or better

results. After the event, it may be wondered that

the combination had never before been conceived,

because both the problem and the answer seem ob-

vious. But such afterthoughts must not be per-

mitted to defeat actual invention.

Notwithstanding this salutary and well settled

rule, and notwithstanding the prima facie presump-

tion of validity arising from the issuance of a

patent, courts are bound, when the question is

raised, to consider the fact of originality and inven-

tion and, if it does not exist, so to declare. They

have recognized that patent prosecutions partake

of the nature of ex parte proceedings and that in

some instances patents have been inadvertently or

ill-aclvisedly allowed and issued. The plaintiff herein

does not limit the scope of his patent to a SPE-
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CIFIC means, whereby the clutch is thrown into

neutral and the brake simultaneously [87] applied.

In fact, if it did so, no infringement would exist,

as admittedly the means used in the defendant's de-

vice are different in character, although the same in

function. Plaintiff insists that his patent covers

ANY means which will bring about the desired re-

sults. It is unnecessary to consider or decide whether

or not, if the Gerlinger patent is limited to the

SPECIFIC means, it discloses originality and in-

vention, and is valid.

The patent may thus be analyzed

:

1. A lumber carrier with a "O" shaped frame;

(which he did not invent)

2. Load lifting means mounted THEEEIN;
(which he did not invent) ; or

2-a. Load lifting means mounted THEREIN,
having FOUR lifting points that lift positively and

in unison (which he may well have been the first to

conceive)

3. Means for transmitting motion from a source

of power to the load lifting means, comprising a

clutch that can be set in neutral position or to

cause the load lifting means to move in either direc-

tion (which he did not invent); [88]

4. Means for manually moving the clutch (which

he did not invent)
;

5. Automatic means for moving the clutch to

neutral position upon the movement of the load

lifting means t<> a predetermined extent in either

direction (which were old in the art of hoisting and
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elevating loads in both stationary or moveable ele-

vators and hoists)
;

6. Means for braking the transmitting means

whenever the clutch is moved to neutral position

(which were old in the art of hoisting and elevating

loads in both stationary and moveable elevators and

hoists).

It is a serious question whether the addition to

the hoisting mechanism of stops and brakes consti-

tutes invention in view of the state of the prior art,

but the Master is of the opinion that it is not neces-

sary to pass upon this question.

Plaintiff's automatic stops and brakes have no

effect upon the operation of the lumber carrier in

any respect, except that operation which concerns

the load lifting mechanism. The carrier can [89] be

operated forward and backward ; it can be steered in

any direction with the same facility and results

WITH OE WITHOUT automatic stops and

brakes. If Gerlinger conceived a new combination,

it was a combination in the hoist and it is imma-

terial whether the hoist be moveable or stationary.

Automatic stops disconnecting the source of power

from load lifting means and predetermined points

of upward and downward movement is not his in-

vention ; they are old ; means for braking the trans-

mitting means whenever the clutch connecting the

source of power to the load lifting means is moved

to neutral was not his invention; it wTas old. Be-

cause of this, his patent is not primary and cannot

be accorded a broad construction, but must be lim-



78 Dallas Machine etc. Works

ited to the particular means he describes and an

exceedingly narrow field of equivalents.

If thus limited, it must be defined as an auto-

matic stop actuated by the load itself in upward

movement and an automatic stop controlling the

downward movement of the kind and character

shown [90] by his drawings and specifications.

Under this limitation and construction of the patent

the defendant's device does not infringe. Defendant

achieves cessation of upward movement irrespective

of the presence of the load and the means to control

the downward movement is substantially different

from that described by Gerlinger's plans and speci-

fications. Even if it can be said that defendant's

means of downward movement control is a mechani-

cal equivalent of Gerlinger's means for such control,

still infringement does not exist because defendant's

device omits an essential element of Gerlinger's com-

bination, namely, the LOAD-actuated stop govern-

ing upward movement. The only way in which

Gerlinger's can be distinguished from the prior art

of automatic stops and brakes and hoisting mechan-

isms is in the load-actuated device. He did not teach

the world that lifting mechanisms, with either flex-

ible or rigid lifting means, required automatic stops

and automatic brakes. That it had known for years.

It is only after detailed study and consideration

and with considerable reluctance that [91] the

Master has reached his conclusion, a reluctance aris-

ing from the propriety and necessity of giving great
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weight to the proceedings of the patent office. But

the field in which Gerlinger labored was crowded.

The necessity for automatic stops and automatic

braking of load-lifting means was as real in sta-

tionary load-lifting devices as it was in moveable or

self-propelled load-lifting devices. It was as greal

in a front-end truck carrier as it was in a straddle-

frame carrier; it was as real in a carrier having

two lifting points as it was in one having four. It

existed in a carrier with a positive or rigid lifting

means just as it did in one where those means were

less positive or non-rigid. Unfortunately, others

had seen the problem and others had given an ef-

ficient and satisfactory answer.

The Master, therefore, finds that under the con-

struction given to Gerlinger 's patent, defendants'

device does not infringe and so reports to Your

Honor.

Laches

In view of the Master's conclusion with regard to

infringement, it may seem unnecessary [92] to dis-

cuss the question of laches. But, in view of the fact

that the court may not approve the Master's finding

and recommendation in that respect, he begs leave

to report to the court his findings, conclusions and

recommendations upon the subject of undue and

inequitable delay.

Gerlinger 's patent in suit, No. 1457025, issued

May 29, 1923, on his application filed March 30,

1922. His bill of complaint herein was exhibited

October 3, 1935.
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As early as September, 1923, the defendant Clark

& Wilson Lumber Company had purchased two

Ross carriers, both of which have been in constant

use ever since. These Eoss carriers are of a straddle

type with load-lifting means mounted in the frame,

the lift is positive from four points working in

unison ; it has a clutch manually operated, which can

be placed in neutral, and when in operative position

moves the lift in either direction; it has means

which, when the lift [93] has reached a pre-deter-

mined point in upward or downward movement,

throw the clutch into neutral and apply a brake to

the load-lifting means. The upward movement is not

controlled by the movement of the load. The type

of means adopted by Ross differs somewhat in con-

struction from that employed by Gerlinger and

from that employed by the defendant Willamette-

Hyster Company, but efficiently achieves the de-

sired result. If defendant Willamette-Hyster Com-

pany infringes Gerlinger, so does Ross. The in-

fringing device in suit was first designed and con-

structed by the Willamette Iron & Steel Company

in September, 1926. The defendant Willamette-

Hyster Company succeeded to the carrier business

of the former in 1929, and both companies, during

their respective periods of operation, continuously

manufactured and sold the alleged infringing de-

vice. The gross amount of defendant's sales of the

alleged infringing carrier are approximately $2,-

000,000.00.
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At least as early as December, 1925, (Exhibit 22)

the Ross carrier company advertised [94] its car-

rier in trade journals, such as "The Timberman",

where it was claimed "The hoist is positive and

uniform at all four POINTS of lift. Automatic cut-

outs are provided to prevent damage by unskilled

operators". To the user and to the Ross Company's

competitors this could mean but one thing, namely,

that means had been provided for automatically dis-

connecting the source of power from the load-lifting

mechanism.

Ross' advertisement in The Timberman of No-

vember, 1926, is even more specific. It is there said :

"POWER TAKE OFF

In constant mesh with transition gear. Con-

nected to hoisting mechanism by single disc dry

clutch, which is controlled by single hand lever

for starting or stopping hoists in either direc-

tion. Equipped with automatic brakes of ample

size. Load may be raised or lowered while car-

rier is in motion. Hoist stops automatically at

upper and loiver limit of travel." (Italics mine)

Such language, to the trade and to Ross' competi-

tors, is susceptible of but one meaning,—namely that

the hoist mechanism had a clutch for [95] connect-

ing and disconnecting the load lifting means from

the source of power ; that it had an automatic brake

and that means were provided for disconnecting

the source of power from the hoist at pre-deter-

mined points of upward and downward movement.
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Gerlinger and the other officers of the plaintiff

insist that they had no knowledge that either Ross

or Willamette Hyster employed automatic means

for disconnecting power from the hoist and auto-

matically applying a brake. Except for the testi-

mony of G. A. Grab, the managing director of the

carrier department of the defendant Willamette

Hyster Company, there is no DIRECT proof that

they had such knowledge. Crab was employed by

Gerlinger and the plaintiff from 1921 to January 1,

1926. He was in charge of its sales and service. He
claims that shortly after Clark & Wilson purchased

Ross carriers in 1923 he inspected them, observed

automatic stops and brakes and reported same on

several occasions to the patentee Mr. Gerlinger.

Certainly it is entirely likely that while so employed

by plaintiff he became familiar [96] with the con-

struction of the Ross carrier. It is difficult to believe

that he would not have been sufficiently interested

in a competitor's product not to make such inspec-

tion and ascertain such facts. Mr. Gerlinger, how-

ever, specifically denies that Mr. Grab ever spoke

to him about the stop mechanism of the Ross

carrier, although he admits that he may have men-

tioned the fact that Clark & Wilson had purchased

Ross carriers.

When Grab left the employment of plaintiff it is

evident that some feeling of hostility existed be-

tween Gerlinger and himself. He immediately ob-

tained employment with one of plaintiff's competi-

tors, the Willamette Iron & Steel Company, andhe is



vs. Willamette-Hyster Co. et al. 83

now a highly interested witness. For these reasons

the Master would hesitate to find that Gerlinger had

antecedent knowledge of Ross' stop and brake

mechanism based solely upon Mr. Grab's testimony.

However, there are other persuasive facts in the

record on this subject. The market for straddle type

carriers is comparatively limited. The comjDetitive

field is largely occupied by Ross, Willamette Hyster

and plaintiff. The competition between them is and

[97] has been keen. These carriers are not machines

which are hid away or concealed from public and

general observation. In each type of machine the

automatic stops are in plain viewr and the automatic

brake is likewise visible to casual inspection or, at

least, its presence is plainly indicated. When used,

these carriers travel through lumber yards and over

loading platforms, largely open to the public and

certainly to anyone having occasion to visit the mill

plant. They often travel upon the public highways.

It is difficult to conceive that under such circum-

stances any competing manufacturer did not have

accurate and complete knowledge of the structure

employed by the others. Each proclaimed the su-

periority of its product, each was necessarily com-

pelled to explain the particular point of alleged

superiority of his device over those of his competi-

tors; each naturally would be curious as to what

the competitor had done and of what the new com-

peting models would consist. To believe that plain-

tiff and its executive officers, its salesmen and me-

chanical department, were not fully conversant with
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the details of the structure of the competing ma-

chine is to place a heavy burden upon [98] the

Master's credulity. To fully accept the denial of

knowledge compels one to believe and find that

plaintiff in this case failed to do what ordinary

prudence, business judgment and common sense

would dictate, namely, to avail itself of knowledge

which was advertised, and of inspections which were

easily and readily available. If it should be con-

ceded that the officers of the company did not know
the ACTUAL structural details of Ross and of

Willamette Hyster during all these years, they must

have been aware that the Ross and Willamette-Hys-

ter machines embodied automatic means for throw-

ing the clutch into neutral and applying the brake

to the load lifting mechanism, and inasmuch as

plaintiff asserts that the patent includes ANY
means, it follows that they must have been aware

that the Ross and Willamette carriers infringed the

patent.

To use the language of Judge Lurton (sitting

with J. J. Taft and Hammond) in Woodmanse &

Hewitt Manufacturing Co. v. Williams, 68 Fed.

489, 492—
" Indeed it is not within the range of proba-

bility that two rival concerns engaged in selling

competitive windmills in the same section of

the Union could have been ignorant of the fact

that the mills of each contained substantially

the same brake mechanism." [99]
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Indulging plaintiff with the possibility that its

officers and its assignor might not have had knowl-

edge of defendant Clark & Wilson Lumber Com-

pany's alleged infringing use from 1923 until the

fall of 1935, still "there devolves upon plaintiff the

burden of disclosing impediment to earlier action

or of showing, if ignorant of his rights, howT he re-

mained ignorant so long."

Window Glass Machinery Co. v. Pittsburgh

Plate Glass Co., 284 Fed. 645, 650.

This burden, in the Master's opinion, plaintiff has

not sustained. By failure to give notice of infringe-

ment and failure to act, it has permitted the de-

fendant Clark & Wilson Lumber Company, during

this period of at least twelve years, to purchase

eleven Ross carriers and several Willamette-Hyster

carriers, and it has likewise permitted the Willa-

mette-Hyster Company to invest large sums of

money in plans, equipment and in the manufacture

of its carrier.

The Clark & Wilson Lumber Company is a pur-

chaser and user. Its knowledge of plaintiff's patent

[100] is constructive only. As to it, plaintiff has

been guilty of laches of such character that even

had the Master found infringement, plaintiff would

not be entitled to relief either for accounting or by

wTay of injunction against further use. No patentee

should be granted relief who has permitted an ulti-

mate user to expend large sums of money in the

purchase of infringing machines and to use them

without objection over a long period of years
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without at any time informing such user that the

machine so purchased and used was an infringement

of the patent.

The Willamette-Hyster Company stands in a

somewhat different position; its managing director

Grab knew of the existence, the nature and extent

of the patent in suit. By this knowledge it is bound.

On the other hand, as the Master holds, plaintiff has

failed to sustain the burden of proving not only that

it was ignorant of the infringement but why and

how, under the circumstances, it could be ignorant

of it. He finds, therefore, that it had such knowl-

edge. It knew that the Willamette-Hyster Company

was an active competitor in its field, that it was in-

vesting [101] large sums of money in the develop-

ment, manufacture, sale and distribution of its car-

riers. It permitted the Willamette-Hyster Company

so to do, making no objection whatsoever for ap-

proximately nine years. Its laches, therefore, should

prevent its obtaining any accounting for losses,

gains or profits, even though plaintiff might other-

wise be entitled to an injunction against further

infringement. This question, however, becomes

academic in view of the fact that the Master finds

no infringement.

The Master has refrained from citations of au-

thority because of the length of this report and the

fad that they are collated in the briefs and are dis-

cussed in the transcribed argument of counsel. He

examined all of the citations given and many

others and desires to record his appreciation of the
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care and skill with which this case has been pre-

sented by counsel on both sides.

Seven days were consumed in the hearings before

the Master and he has expended fourteen days'

additional time in the consideration of the testimony,

the briefs of counsel, the examination of the au-

thorities and the preparation of his report. He
prays that his [102] compensation may be fixed and

allowed and that the court make suitable order for

the payment of these sums allowed.

He transmits to the court a transcript of the

testimony and of all exhibits, Nos, 1 to 79 as dis-

closed by the record, and will make such further

reports as the court may from time to time require.

Eespectfully submitted,

EOBERT F. MAGUIRE
Master in Chancery.

[Endorsed] : Filed July 1, 1937. [103]

And Afterwards, to wit, on the 25th day of Au-

gust, 1937, there was duly Filed in said Court,

Plaintiff's Exceptions to the Master's report and

Proposed findings and conclusion, in words and fig-

ures as follows, to wit : [104]
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[Title of District Court and Cause.]

PLAINTIFF'S EXCEPTIONS TO THE MAS-
TER'S REPORT AND PROPOSED FIND-
INGS AND CONCLUSION.

Dallas Machine & Locomotive Works, Inc., a Cor-

poration, the above named plaintiff, excepts to the

report of Robert A. Maguire, Esq., the standing

Master, filed in this cause on the 1st day of July,

1937, for the reasons hereinafter specifically pointed

out.

Exception No. 1.

To the following statement of the Master on

page 7 of his report:

"The machine shown in the patent is a self-

propelled carrier containing a lifting device

which picks up a load WITHIN and not

UPON or in front of its frame, and enabling

the load to be picked up, transported, and de-

posited as desired. None of these things were

new in the art when the patentee applied for

his patent."

The plaintiff excepts because this statement is an

incomplete and incorrect statement of the nature

of the invention involved, and is contrary to the

evidence in this cause. [105]

The Master instead ought to have found and cer-

tified the following:
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Plaintiff's Proposed Finding

I.

The invention described by the patent in suit

is an improvement of so-called straddle type of

lumber carriers.

"The machine shown in the patent is a self-

propelled carrier, containing a lifting device,

which picks up a load within and not upon or

in front of its frame, and enabling the load to

be picked up, transported and deposited as de-

sired. " (Master's report page 7)

"It enabled the operator to straddle the load

instead of approaching it from the side or from

the end. It enabled loads to be spaced on a load-

ing platform with only sufficient distance be-

tween, either laterally or longitudinally, to

enable the frame to pass between the piles, and

it likewise overcame the necessity of counter-

weighting the rear end of a front-end hoist to

equalize the load to be carried. " (Master's re-

port page 22)

The specification of the patent in suit (page 1,

line 14) states;

"An object of the invention is to provide an

improved form of lifting device that will have

four lifting points that lift positively and in

unison.

Another object is to provide a form of auto-

matic stop for the lifting device that will

operate when the limit of movement in either
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direction is reached, and also apply a brake

[106] mechanism."

The specification of the patent in suit (page 2,

lines 71 to 80) states;

"Any desired form or reversible clutch may
be used and any old or common form of brake

for the driving mechanism of the lifting device,

and therefore it has not been thought necessary

to illustrate the details of any specific clutch or

brake mechanism. Other details may be varied

in their form and location, and in general the

invention is intended to be limited only by the

scope of the appended claims.'

'

Exception No. 2.

The plaintiff excepts to the following statement

of the Master on page 13 of his report

:

"The Nicholson patent 1,340,458 (Exhibit 62)

issued May 18, 1920, covers a movable freight

stacking elevator, which may be self-propelled.

It is a front-end hoist, thus differing from the

type of carrier shown by Gerlinger's drawings

and specifications. However, it is a carrier with

a frame, has load lifting means mounted

therein, means of transmitting motion from a

source of power to the lifting means to move in

either direction; it has automatic means for

moving the clutch to neutral upon movement of

the load lifting means to a predetermined ex-

tent in either direction and means for simul-

taneously applying a brake whenever the clutch
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is in neutral. The only material difference in

structure between [107] that shown in plain-

tiff's patent and the Nicholson machine is that

the frame containing the load lifting means is at

the front end of the carrier and the load is car-

ried at the front end instead of between the

wheels."

Exception No. 3.

The plaintiff excepts to the following statement

of the Master on pages 15 and 16 of his report

:

"It will thus be seen that in hoists and ele-

vators, whether stationary or movable, and ir-

respective of the source or kind of power, long

prior to the time of Gerlinger, men had recog-

nized the problem of providing means for auto-

matically limiting upward and downward travel

of load lifting means by disconnecting the

source of power from the lifting means and

simultaneously applying a brake to prevent

further movement of those means. Divers kinds

of means have been efficiently employed. In

each of the cases above referred to, the stopping

of upward or downward movement was not de-

pendent upon the presence of a load upon the

load lifting means."

Exception No. 4.

The plaintiff excepts to the following statement

of the Master on pages 16 and 17 of his report

:

"He (Gerlinger) insists that a lumber car-

rier is to be distinguished from other carriers
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because it connotes a carrier of a particular

kind, namely, a straddle type carrier.

The Master is of the opinion that the patentee

gained nothing by the use of the term ' lumber

[108] carrier'. Carriers of the type in question

are adopted for and actually used for elevating,

transporting and depositing objects other than

lumber. They can and have been used for carry-

ing pipe, cement, bricks and other things. The

art involved is that of self-propelled carriers,

having load lifting and lowering means.

"

Exception No. 5.

The plaintiff excepts to the following statement

of the Master on pages 17 and 18 of his report

:

"The art wThich is to be considered, broadly

speaking, is that of hoists and elevators, or

more narrowly, that of hoists and elevators

mounted on wheels ; while most narrowly limited

it is that of hoists and elevators on wheels with

means of self-propulsion. That all of these

things were old does not of itself exclude inven-

tion but it definitely limits patentability to

improvements in these fields."

The reason for the plaintiff's Exceptions Nos. 2,

3, 4, and 5 is that these statements of the Master

are, each of them, an incorrect statement of the na-

ture and classification of the invention covered by

the patent in suit. The invention does not concern

a mere truck haying some sort of wheel-mounted

platform body capable of carrying lumber or other
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material piled on it, but relates specifically to car-

riers of the STRADDLE type adapted for use and

capable of functioning as stated by the Master in

his report on pages 7 and 22.

The Master ought to have found and certified in-

stead [109] the following:

Plaintiff's Proposed Finding

II.

The evidence shows that the combination set

forth by claim 4 of the patent in suit specifically

concerns and is an improvement upon lumber

carriers of the straddle type, which are in a

class apart from hoists and elevators, stationary

or wheel mounted, and the hoisting mechanism

and control thereof described in hoists and ele-

vators does not suggest the building of lumber

carriers of the straddle type with load lifting

means having four lifting points which lift posi-

tively and in unison, and provided with means

automatically limiting the movement of the load

lifting devices to a predetermined extent in

either direction and applying a brake. (See tes-

timony of defendants' expert witness Grab,

Trans, of Test, pages 666 and 667.) [110]

Exception No. 6.

The plaintiff excepts to the following statement

of the Master on page 21 of his report

:

"When Gerlinger entered the field, he found

self-propelled carriers equipped with hoisting
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mechanism adapted to pick up a load and later

to deposit the load which was itself carried

within the frame members instead of on or in

front of the frame. If he added anything, it was

merely the means for automatically disconnect-

ing power from the hoist and applying a brake.

Carriers of this kind actually consist of two

machines, one a self-propelled truck, and the

other a hoist."

Exception No. 7.

The plaintiff excepts to the following statement

of the Master contained on page 8 of his report

:

"The problem to which the patentee claims

to have addressed himself was the development

of means wThereby, when the load wTas lifted,

the hoisting mechanism would be stopped auto-

matically at the desired point, the power dis-

connected therefrom, and the brake applied so

as to prevent the settling of the load, and, fur-

ther, that wThen the hoisting machine was re-

versed for the purpose of picking up a load the

action would be automatically stopped at a

desired point, the power again disconnected and

the brake applied; all this without action on

the part of the operator."

Exception No. 8.

The plaintiff excepts to the following statement

of [111] the Master on page 33 of his report

:

"The field in which Gerlinger labored was

crowded. The necessity for automatic stops and
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automatic braking of load-lifting means was

as real in stationary load-lifting devices as it

was in moveable or self-propelled load-lifting

devices. It wTas as great in a front-end truck

carrier as it was in a straddle-frame carrier;

it was as real in a carrier having two lifting

points as it was in one having four. It existed

in a carrier with a positive or rigid lifting

means just as it did in one where those means

were less positive or non-rigid. Unfortunately,

others had seen the problem and others had

given an efficient and satisfactory answer."

Exception No. 9.

The plaintiff excepts to the following statement

of the Master on pages 24 and 25 of his report

:

"Plaintiff attempts to distinguish between

defendant's front end truck and defendant's

straddle type truck by asserting, first, that in

the front end truck the load lifting means are

not mounted THEREIN but that they are

mounted THEREON or THEREFROM. It is

further asserted that the claims of his patent

shall be limited or confined to carriers having

load lifting means mounted in a frame with

FOUR LIFTING points that lift positively

and in unison. Plaintiff contends that thus

construed, the Gerlinger patent eliminates

front-end trucks having LESS than FOUR
lifting points. The Master, however, can con-

ceive no diff- [112] erence in the problem which

would arise in a carrier having four lifting
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points and one having a lesser number provided

positive means of lifting are used. Nor is it

clear that any different problem arises when

the load is carried within the frame members

from that which exists when the load is carried

at the end of the frame members. By positive

lifting means the Master understands those

which contain no element of friction, such as a

drum, and no element of elasticity, such as

might be present in a rope or a cable,—means,

which, when power is applied, immediately and

without variation lift or lower the load. Obvi-

ously if such means are to be adopted, auto-

matic stops must be provided, otherwise, the

machine will be wrecked/'

Exception No. 10.

The plaintiff excepts to the following statement

of the Master on pages 25 and 26 of his report

:

"Gerlinger says he was the first to combine

a hoist with a "O" shaped, self-propelled car-

rier, and, having done so, he is entitled to a pat-

ent monopoly on any device which consists of

a "O" shaped self-propelled carrier equipped

with a power operated hoist having automatic

stops capable of disconnecting power at pre-

determined points of upward or downward

movements and simultaneously applying a

brake. He is forced to this position because of

the difference in the means disclosed by his

patent, its drawings and specifications, and
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those employed by the defendant's machine.

[113]

But, given a self-propelled carrier having a

"O" shaped frame, having mounted therein a

hoist, is it invention to add a well known auto-

matic stop to this apparatus, or is it merely a

mechanical improvement ?"

Exception No. 11.

The plaintiff excepts to the following statement

of the Master on page 32 of his report

:

"The only way in which Gerlinger's can be

distinguished from the prior art of automatic

stops and brakes and hoisting mechanisms is in

the load-actuated device. He did not teach the

world that lifting mechanisms, with either flexi-

ble or rigid lifting means, required automatic

stops and automatic brakes. That it had known

for years."

Exception No. 12.

The plaintiff excepts to the following statement

of the Master on page 23 of his report

:

"What he (Grerlinger) said was this:

'Up to the present time straddle trucks, that

is, those carrying loads within the frame, have

no means of automatically stopping upward

and downward movement of the hoist or load

lifting means and applying a brake thereto.

These are desirable. In my carrier of that type

I intend to use a hoist already known which is

so equipped.'
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But, Gerlinger is not the inventor of means

[114] for automatically stopping or automati-

cally braking the upward or downward move-

ment of elevators or hoists."

Exception No. 13.

The plaintiff excepts to the following statement

of the Master on pages 19 and 20 of his report

:

"Gerlinger can only claim that he perceived

the problem and he provided a NEW or DIF-

FERENT means of providing it. As has been

stated his means differed from his predecessors

only in the LOAD-ACTUATED factor, to this

he may well be entitled to patent protection;

but if so, the defendant's mechanism does not

infringe, because it does not utilize such a fac-

tor but operates irrespective of the presence of

the load.

Having observed that the chain or cable

loading mechanisms in straddle type lumber

carriers had certain inherent defects which

could be remedied by a mechanism of a positive

or rigid type such as rackbars and pinion, tog-

gle lifts or screw type, it would seem that a

mechanic of ordinary skill would at once ap-

preciate the necessity of providing means to

prevent damage to such mechanism should the

operator fail to stop the raising or hoisting of

the elevator when the proper limits of travel

had been reached. Such means in the art of

hoists and elevators had already been conceived
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and published. In fact both problem and means

of solution had been disclosed." [115]

The reason for plaintiff's Exceptions Nos. 6 to 13

is that these statements are, each of them, contrary

to, and entirely unsupported by the evidence in

this cause.

The Master instead ought to have found and cer-

tified the following:

Plaintiff's Proposed Finding

III.

When Grerlinger entered the field, he found

straddle type lumber carriers which utilized

cable or chain lifts. Defects were discovered by

Gerlinger in that the cable did not give a posi-

tive and uniform lift at all four points under

all conditions. (Trans, of Test, pages 19 and

20; Master's report page 7 and comment by

Master on claim element 2-a, page 29 of his re-

port.)

Lumber carriers with cable or chain lifts are

shown by the patent to Harry B. Ross, No. 1,-

209,209, dated December 19, 1916 (see plain-

tiff's Exhibit 1A, Trans, of Test, page 15) ; by

the Ross patent No. 1,271,947, dated July 9,

1918 (see plaintiff's Exhibit IB) ; by the patent

to William A. Overlin, No. 1,289,529, dated

December 31, 1918 (see plaintiff's Exhibit 1C)
;

and by the patent to said Overlin, No. 1,349,-

292, dated August 10, 1920 (see plaintiff's Ex-
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hibit ID)
;

(see pages 15 and 16 of Trans, of

Test.)

The inefficiency of the straddle type lumber

carrier having a cable lift, altho thus present

for several years, was not remedied until plain-

tiff entered the field. Gerlinger conceived im-

provement in the straddle type lumber carriers

of [116] providing rack bars and pinions

driven from the power element of the carrier

as the lifting means, thus providing a "lifting

means that will have four lifting points that

wT
ill lift positively and in unison". (Patent

specification, page 1, line 14; Master's report

pages 7 and 29).

This earlier improvement of Gerlinger fur-

ther provided automatic means whereby the

power would be automatically disconnected

from the hoisting mechanism when it had op-

erated to a predetermined extent in either di-

rection, but had no automatic means for apply-

ing also a brake. On such improvement Ger-

linger applied for his patent No. 1,422,958 dated

July 18, 1922, entitled Lumber Carriers, (see

plaintiff's Exhibit 1, Trans, of Test, page 15.)

The application for this earlier patent was

filed August 30, 1921, and was still pending

when the application for the patent in suit was

filed, which was March 30, 1922.

While Gerlinger was building a lumber car-

rier of the straddle type according to the said

improvement described by patent No. 1,422,-
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958, he discovered that, in the course of travel

of this carrier, the vibration of the carrier and

other factors tended to cause the load lifting

mechanism to settle to such an extent that suffi-

cient clearance did not exist between the bot-

tom of the load and the ground. (See Master's

report page 7.) To overcome such settling of

the load lifting means, Gerlinger then further

improved his positive load-lifting means and

control thereof by adding an [117] automatic

brake, and thereupon filed his application for

the patent in suit, No. 1,457,025, dated May 29,

1923. [118]

Exception No. 14.

The plaintiff excepts to the following statement

of the Master on page 29 of his report

:

"The patent (claim sued on) may thus be

analyzed

:

1. A lumber carrier with a "O" shaped

frame
;
(which he did not invent)

2. Load Lifting means mounted THERE-
IN; (which he did not invent) ; or

2-a. Load lifting means mounted THERE-
IN, having FOUR lifting points that lift posi-

tively and in unison (which he may well have

been the first to conceive)

3. Means for transmitting motion from a

source of power to the load lifting means,

comprising a clutch that can be set in neu-

tral position or to cause the load lifting means
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to move in either direction (which he did not

invent)
;

4. Means for manually moving the clutch

(which he did not invent)
;

5. Automatic means for moving the clutch

to neutral position upon the movement of the

load lifting means to a predetermined extent

in either direction (which were old in the art

of hoisting and elevating loads in both station-

ary or moveable elevators and hoists)
;

6. Means for braking the transmitting

means whenever the clutch is moved to neutral

position (which wyere old in the art of hoisting

and elevating loads in both stationary and

moveable elevators and hoists)." [119]

Such statement is not a correct analysis of the

combination described by claim 4 of the patent sued.

The Master instead ought to have found and cer-

tified the following:

Plaintiff 's Proposed Finding

IV.

Claim 4 of the patent is to be analyzed as

follows

:

1. A lumber carrier with a uO" shaped

frame

;

2. Load lifting means mounted THEREIN;
or

2-a. Load lifting means mounted THERE-
IN, having FOUR lifting points that lift posi-

t i vely and in unison

;
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3. Means for transmitting motion from a

source of power to the load lifting means, com-

prising a clutch that can be set in neutral posi-

tion or to cause the load lifting means to move

in either direction;

4. Means for manually moving the clutch

;

5. Automatic means for moving the clutch

to neutral position upon the movement of the

load lifting means to a predetermined extent in

either direction;

6. Means for braking the transmitting

means whenever the clutch is moved to neutral

position.

In determining the patentable novelty of a

combination, it is immaterial whether the indi-

vidual elements thereof are new or old, or

whether they coact successively or simultane-

ously. Invention may consist of uniting the

elements in a new means, [120] which renders

the combination patentable as an entirety. [121]

Exception No. 15.

The plaintiff excepts to the following statement

of the Master on pages 31 and 32 of his report

:

"If Gerlinger conceived a new combination,

it was a combination in the hoist and it is im-

material whether the hoist be moveable or sta-

tionary. Automatic stops disconnecting the

points of upward and downward movement is

not his invention ; they are old ; means for brak-

ing the transmitting means whenever the clutch
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connecting the source of power to the load lift-

ing means is moved to neutral is not his inven-

tion; it was old. Because of this, his patent is

not primary and cannot be accorded a broad

construction, but must be limited to the par-

ticular means he described and an exceedingly

narrow field of equivalents.

If thus limited, it must be defined as an auto-

matic stop actuated by the load itself in up-

ward movement and an automatic stop control-

ling the downward movement of the kind and

character shown by his drawings and specifica-

tions. Under this limitation and construction

of the patent the defendant's device does not

infringe. Defendant achieves cessation of up-

ward movement irrespective of the presence of

the load and the means to control the down-

ward movement is substantially different from

that described by (xerlinger's plans and speci-

fications. Even if it can be said that defendant's

means of downward movement control is a me-

chanical equivalent of Gerlinger's means for

such control, [122] still infringement does not

exist because defendant's device omits an essen-

tial element of Gerlinger's combination, name-

ly, the LOAD-actuated stop governing upward

movement."

The Master instead ought to have found and cer-

tified the following:
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Plaintiff's Proposed Finding

V.

The prior art on which defendants rely for

anticipation shows merely some of the elements

of the patent claim 4 in suit, but does not show

the entire combination of said claim.

Furthermore, these patents are not in the

same art as the invention covered by the patent

in suit. They would not suggest the building of

a straddle type of lumber carrier, and therefore

would not suggest the combination described by

claim 4 of the patent in suit. (See testimony of

Grab, defendants' expert witness, Trans, of

Test, pages 666 and 667.)

The defendants concede that the entire prior

art, introduced in evidence as anticipation, is

in principle of construction and operation the

same as that illustrated by the Carr patent, No.

1,407,124, dated February 21, 1922; defendants'

Exhibit 69 describing an Elevator Truck (see

Trans, of Test, pages 610, 666, and 667). This

Carr patent was cited and considered by the

Examiner of the Patent Office in passing on

patentability of claim 4 of the patent in suit

and held not to anticipate the same. (See File

Wrapper of Patent [123] in suit, Plaintiff's

Exhibit 5, page 17; Trans, of Test, page 27.)

The judgment of the Patent Office is entitled to

the highest respect and must be presumed to be

right. This presumption can only be overcome

by clear and convincing proof that it was
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wrong. In the instant case, this presumption is

strengthened, since all the devices relied on by

defendants as anticipating the combination de-

scribed by claim 4 are in principle of construc-

tion and operation the same as illustrated by

said Carr patent, which, as stated, was cited

and considered by the Patent Office in granting

the patent in suit. (See 2 Walker of Patents,

6th Ed. Sec. 525, page 615.)

The defendants having adopted the combina-

tion described by claim 4 of the patent in suit

therefore cannot deny its utility.

G-erlinger's said earlier patent, No. 1,422,958,

was still pending when he filed his application

for the patent in suit; therefore said earlier

patent may not be cited against, and has no

bearing on the patentable novelty in its entirety

of the combination stated by claim 4 of the pat-

ent in suit. (See Traitel Marble Co. v. U. J.

Hungerford Brass & Copper Co. 22 Fed. (2d)

259,260; C. C. A. (2d) 1927.)

The plaintiff and the patentee built but one

machine containing a load-actuated upward

movement stop bar (No. 67.) It had defects

which in actual operation became obvious. If

the load [124] was not of sufficient height to

engage bar 67 by the time the rackbars had

reached the end of their normal travel, or if

the load was not properly distributed on the

lift, bar 67 would not operate and the hoist

mechanism would be subject to damage, due to
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upward movement beyond the designed range,

thus either stripping the pinion or the rack

teeth.

This the patentee and his assignee corrected

by eliminating bar 67 and placing the upward

movement stop on the rackbar. Exhibit 6 shows

the new means which Gerlinger adopted to gov-

ern upward movement. No. 91 on the rackbar

engaged element No. 90, which in turn engaged

bell crank No. 66. The action of Nos. 90, 91 and

66 performed the same function with regard to

upward movement of the hoist that Nos. 65 and

66 performed in the downward movement. Nos.

90 and 91 will not be found in the drawings or

specifications of the patent, inasmuch as they

were adopted after the application had been

filed. (Master's report pages 11 and 12)

This modification is included in the thought

and objects expressed in the introduction of the

patent specification (page 1, lines 14 to 22) and

is within the express reservation of changes in

detail contained in said patent specification.

(Page 2, lines 71 to 80)

It is evident that it was not Grerlinger's pur-

pose to limit the means for controlling the up-

ward movement of the load lifting means by de-

vices actuated only by the load carried by the

[125] load lifting means, but to provide broadly

automatic means for limiting THE MOVE-
MENT of the load lifting means to a predeter-

mined extent in either direction and applying

the brake. [126]
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Exception No. 16.

The plaintiff excepts to the following statement

of the Master on pages 10 and 11 of his report

:

"The stops in defendant's infringing device

are not placed on the rackbar, and in fact the

device does not use a rackbar. Nor is the stop

which limits the upward movement of the hoist

ACTUATED BY THE LOAD. Defendant's

means for disconnecting the clutch and apply-

ing the brake is shown in Exhibits 34, 52 and

56b. As is seen in Exhibit 52, power is trans-

mitted by means of a clutch to a chain and

sprocket (shown in yellow), which is fixed at

the end of a threaded shaft, which in turn car-

ries a traveling nut (colored in purple). At-

tached to this nut are suitable levers, which, as

the nut is moved along the revolving threaded

shaft, change their position, thus lifting or low-

ering the hoist, depending upon the direction in

which the nut moves along the yellow shaft.

Referring now to defendant's Exhibit 52,

which delineates in detail the clutch shifting

and braking mechanism, it will be seen that as

the nut moves along the shaft it engages stops

fixed on a moveable shaft (all colored in red).

This action throws the clutch into neutral, dis-

connecting the power from the hoisting mech-

anism, and applies the brake (shown in or-

ange).

It is to be remembered that Gerlinger's stop

governing upward movement is actuated ONLY
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by the load and the downward stop is actuated

by a setscrew on the right rear rackbar." [127]

Exception No. 17.

The plaintiff excepts to the following statement

of the Master on page 16 of his report

:

"The particular means described by Grerlin-

ger in his drawings and specifications, so far as

limitation of upward movement is concerned, is

bar No. 67, which is only operative when a load

is present and is, at times, inoperative when

the load was not sufficiently high, or so placed,

or of such character as not to engage and move

that bar. The automatic stop of upward move-

ment adapted by the defendant is not dependent

upon the presence of a load and is positive in

character.

"

The Master instead ought to have found and cer-

tified the following:

Plaintiff's Proposed Finding

VI.

The defendant's straddle type of lumber car-

rier embodying load lifting devices and control

therefor are the same in principle of operation

as those described by claim 4 of the patent in

suit. (See Service Manual put out by defend-

ant, Willamette-Hyster Company, constituting

plaintiff's Exhibit 12, Trans, of Test, page 287.

See further plaintiff's Interrogatory 3 (c) con-

tained on page 3 and plaintiff's Interrogatory
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4 contained in defendant's Answer to Plain-

tiff's Interrogatories, pages 2 and 3, said inter-

rogatories and answers thereto constituting

plaintiff's Exhibits 3 and 3-A, Trans, of Test,

page 26. See [128] further Master's report

page 35.)

Furthermore, the defendants admit infringe-

ment of the patent in suit, by paragraph XX,
page 10 of their Answer. In this paragraph,

the defendants plead laches of plaintiff as a

bar to any recovery, accounting, or injunction

by the plaintiff, and in order to lay a founda-

tion for this plea, allege as a further and sepa-

rate defense "that lumber carriers substantially

identical in construction and operation with the

lumber carriers complained of herein have been

made, sold, and widely used throughout the

United States of America for more than six

years prior to the bringing of this suit". And
in response to plaintiff's Motion for Particu-

lars, defendant, Willamette-Hyster Company,

admitted it manufactured and sold these lum-

ber carriers. (See plaintiff's Motion for Bill of

Particulars and defendant's particulars para-

graph 8 (a) (b).)

Sucli allegation of the answer, because stat-

ing facts constituting the basis of defendants'

alleged plea of laches constitutes an admission

of infringement. [12!i]

The Master oughl further to have found and cer-

tified the Following:
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Plaintiff's Proposed Finding

VII.

Claim 4 of the patent in suit should be con-

strued so as to give full value to and protect

the patented invention rather than to destroy

its value. ("TJt res magis valeat quam pereat"

quoted in Eibel Co. v. Paper Co. 261 U. S. 45,

63.)

Therefore on said admission of defendants

and also on the evidence in this case, it must be

held that the defendant, Willamette-Hyster

Company, infringes upon the patent in suit.

The Master ought further to have found and cer-

tified the following:

Plaintiff's Proposed Finding

VIII.

The straddle type of lumber carrier used by

the defendant, Clark & Wilson Lumber Com-

pany, has a construction for the control of the

lumber lifting devices somewhat different from

that employed by Gerlinger and from that em-

ployed by the defendant, Willamette-Hyster

Company, but is the same in principle of con-

struction and achieves the same result. (Mas-

ter's report pages 34 and 35; Trans, of Test,

page 301) By making and using the straddle

type of lumber carriers embodying the combina-

tion of claim 4, the defendant, Clark & Wilson

Lumber Co. also infringes claim 4. [130]
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Exception No. 18.

The plaintiff excepts to the following statement

of the Master on pages 23 and 24 of his report

:

"The plaintiff has to a large degree confined

the field of inquiry and consideration by stipu-

lating that the defendant's front-end hoist does

NOT infringe the patent.

This carrier (shown in Exhibits 41, 42 and

43) is a carrier adapted to hoisting, transport-

ing, lowering and depositing lumber. It com-

prises (1) a frame, (2) load lifting means

mounted THEREIN, means for transmitting

motion from a source of power to the load lift-

ing means comprising (3) a clutch that can be

operated manually and set in neutral position

or so set as to cause the load lifting means to

move in either direction, (4) means for manu-

ally moving the clutch to operative position,

(5) automatic means for moving the clutch to

neutral position upon movement of the load

lifting means to a pre-determined extent in

either direction and means for braking the

transmission whenever the clutch is moved to

neutral.

In fact many of the parts comprising the

automatic stop and braking means are inter-

changeable with those on the straddle type car-

rier manufactured by defendant, which plain-

tiff contends infringes his patent."

The Master instead ought to have found and cer-

tified the following: [131]
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Plaintiff's Proposed Finding

IX.

The type of truck built by defendant, Willa-

mette-Hyster Company "shortly before the fil-

ing of this suit" (Trans, of Test, page 339) and

shown on the exhibit offered by defendants and

marked 4' for identification (lb. 343) shows a

"small truck * * * with the load lifting devices

across the front end", (lb. 338), has hoisting

mechanism and control therefor, but is not a

lumber truck of the straddle type and is not an

example of the construction and combination

described by claim 4 of the patent in suit, and

was therefore conceded by plaintiff not to be

an infringement upon said claim. (lb. 348)

[132]

Exception No. 19.

The plaintiff excepts to the following statement

of the Master on pages 40 and 41 of his report

:

"If it should be conceded that the officers of

the company did not know the ACTUAL struc-

tural details of Ross and of Willamette-Hyster

during all these years, they must have been

aware that the Ross and Willamette-Hyster

machines embodied automatic means for throw-

ing the clutch into neutral and applying the

brake to the load lifting mechanism, and inas-

much as plaintiff asserts that the patent in-

cludes ANY means, it follows that they must

have been aw^are that the Ross and Willamette

carriers infringed the patent.
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To use the language of Judge Lurton (sitting

with JJ. Taft and Hammond) in Woodmanse

& Hewitt Manufacturing Co. v. Williams, 68

Fed. 489, 492—
" Indeed it is not within the range of prob-

ability that twTo rival concerns engaged in

selling competitive windmills in the same sec-

tion of the Union could have been ignorant

of the fact that the mills of each contained

substantially the same brake mechanism."

Indulging plaintiff with the possibility that

its officers and its assignor might not have had

knowledge of defendant Clark & Wilson Lum-

ber Company's alleged infringing use from

1923 until the fall of 1935, still " there devolves

upon plaintiff the burden of disclosing impedi-

ment to earlier action or of showing, if ignor-

ant of his rights, howT he remained ignorant so

long."

Window Glass Machinery Co. vs. Pittsburgh

Plate Glass Co., 284 Fed. 645, 650. [133]

Exception No. 20.

The plaintiff excepts to the following statement

of the Master on page 41 of his report

:

"This burden, in the Master's opinion, plain-

tiff has not sustained. By failure to give notice

of infringement and failure to act, it has per-

mitted the defendant, Clark & Wilson Lumber
Company, during this period of at least twelve

years, to purchase eleven Ross carriers and sev-
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eral Willamette-Hyster carriers, and it has

likewise permitted the Willamette-Hyster Com-

pany to invest large sums of money in plans,

equipment and in the manufacture of its car-

rier.
'

'

Exception No. 21.

The plaintiff excepts to the following statement

of the Master on pages 41 and 42 of his report

:

"The Clark & Wilson Lumber Company is a

purchaser and user. Its knowledge of plaintiff's

patent is constructive only. As to it, plaintiff

has been guilty of laches of such character that

even had the Master found infringement, plain-

tiff would not be entitled to relief either for

accounting or by way of injunction against fur-

ther use. No patentee should be granted relief

who has permitted an ultimate user to expend

large sums of money in the purchase of in-

fringing machines and to use them without ob-

jection over a long period of years without at

any time informing such user that the machine

so purchased and used was an infringement of

the patent." [134]

Exception No. 22.

The plaintiff further excepts to the following

statement of the Master on pages 42 and 43 of his

report

:

"The Willamette-Hyster Company stands in

a somewrhat different position • its managing

director Grab knew of the existence, the nature
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and extent of the patent in suit. By this knowl-

edge it is bound. On the other hand, as the Mas-

ter holds, plaintiff has failed to sustain the bur-

den of proving not only that it was ignorant of

the infringement, but why and how, under the

circumstances, it could be ignorant of it. He
finds, therefore, that it had such knowledge. It

knew that the Willamette-Hyster Company was

an active competitor in its field, that it was in-

vesting large sums of money in the develop-

ment, manufacture, sale and distribution of its

carriers. It permitted the Willamette-Hyster

Company so to do, making no objection whatso-

ever for approximately nine years. Its laches,

therefore, should prevent its obtaining any ac-

counting for losses, gains or profits, even

though plaintiff might otherwise be entitled to

an injunction against further infringement.

This question, however, becomes academic in

view of the fact that the Master finds no in-

fringement."

The reason for plaintiff's Exceptions Nos. 19 to

22 is there is no evidence in the case to support said

statements and conclusion, and they are contrary to

1he evidence in the case.

Furthermore, the plaintiff states that the above

named [135] cases cited by the Master on page 40

and 41 of his report and referred to in above Ex-

ception No. 19, have no application to the premises

becau.M' said cases are based on facts showing the

presence of inequities which have no existence in
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the instant case. This shows merely naked infringe-

ment by both defendants with admitted full knowl-

edge of the patent on the part of the defendant,

Willamette-Hyster Company, and wTith no denial of

knowledge by the defendant, Clark & Wilson Lum-
ber Company, and with no proof of detriment to

either defendant; or proof of reliance upon belief

that the patent is invalid based upon any informa-

tion or advice that the patent is invalid; nor any

claim of right on the part of either defendant; nor

any proof on the part of either defendant that it

would not have made, or sold, or used, the lumber

carriers complained of if warned not to infringe by

the plaintiff; or of any proof whatsoever that the

defendants, or either of them, changed their posi-

tion or suffered any loss by reason of plaintiff fail-

ing to bring this suit earlier; and, proof, on the

other hand, by plaintiff that it filed this suit

promptly after having actual knowledge of the de-

fendants' infringement.

The testimony shows that defendant, Clark &
Wilson Lumber Company, discarded the carriers

which it had bought in 1923 and built new carriers

embodying the patent in suit, which new carriers

went into service November, 1932. (Trans, of Test,

page 301) This defendant bought further of these

lumber carriers from the defendant, Willamette-

Hyster Company, a few of which were received

about March 18, 1935. (lb. page 510) [136]

The Master instead ought to have found and cer-

tified the following:
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Plaintiff's Proposed Finding

X.

Plaintiff from 1922 to 1928 manufactured

principally hydraulic lumber carriers of the

type described in Gerlinger's patent No. 1,480,-

257, dated January 8, 1924.. (Plaintiff's Exhibit

14, Trans, of Test, page 68) Plaintiff believed

lumber carriers with hydraulic lift had advan-

tages. (Trans, of Test, page 257) Only ten

lumber carriers with rack and pinion lift em-

bodying combination of claim 4 of the patent in

suit were built between October 21, 1921, and

January, 1926. (Trans, of Test, pages 28, 521,

and 522) But the hydraulic lift type of lumber

carrier was found inefficient and discarded in

1929. (Trans, of Test, page 260) The further

building of lumber carriers with rack and pin-

ion lift, having in combination claim 4 of the

patent in suit, was resumed about March 5,

1929, when a further delivery of this type of

carrier was made. (Trans, of Test, page 390)

The plaintiff specifically denies that it had

any knowledge of the infringements complained

of in this suit. Except for the testimony of

G. A. Grab, the managing director of the car-

rier department of the defendant, Willamette-

Hyster Company, there is no DIRECT proof

that the plaintiff had ACTUAL knowledge of

the infringements complained of. Grab was em-

ployed by Gerlinger and the plaintiff from 1921

to January 1, 1926. * * * When Grab left the
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employment of plaintiff, it is evident that some

[137] feeling of hostility existed between Ger-

linger and himself. He immediately obtained

employment with one of plaintiff's competitors,

the Willamette Iron & Steel Company, and he

is now a highly interested witness. For these

reasons, the Master would hesitate to find that

plaintiff had antecedent knowledge of Ross's

stop and brake mechanism. (Master's report

pages 37 and 38)

The defendants admit by the answer to plain-

tiff's Motion for Bill of Particulars and plain-

tiff's Interrogatories that there was no conver-

sation between plaintiff and defendants about

the infringement complained of in this suit;

and that defendants base their plea of laches

entirely on plaintiff's failing to bring suit, not-

withstanding defendants, Willamette-Hyster

Company and its predecessors, were openly

manufacturing and selling, and the defendant

Clark & Wilson Lumber Company was openly

using carriers which infringed upon plaintiff's

patent. (See plaintiff's Motion for Bill of Par-

ticulars 9 (a), (b) found on page 4 of plain-

tiff's Motion for Bill of Particulars and the

statement found on page 2 of defendants' An-

swer to Plaintiff's Motion for Bill of Particu-

lars, viz., 9 (a), (b). See further plaintiff's In-

terrogatory No. 5 (a) and defendants' answrer

to said Interrogatory No. 5 (a).)

The Willamette-Hyster Company stands in

a somewhat different position; its managing



120 Dallas Machine etc. Works

director Grab knew of the existence, the nature

and extent of the patent in suit. By this knowl-

edge it is bound. (Master's report page 42)

[138]

Plaintiff first had actual notice of infringe-

ment by defendants in September 1935. The

circumstances of such notice were, at that time

the plaintiff sold two carriers to Shevlin-Hixon,

of Bend, Oregon. In connection with this sale,

plaintiff was asked to give a guarantee against

infringement of patents. This caused plaintiff

to make inquiry, since such guarantee had not

been demanded in business previously done by

Shevlin-Hixon Company with plaintiff. (See

order and letter from Shevlin-Hixon Company
to plaintiff, being plaintiff's Exhibits 7 and 8,

Trans, of Test, page 38.)

Furthermore, in connection with the sale to

the Shevlin-Hixon Company of the two carri-

ers, there was a rumor that the plaintiff's car-

rier was an infringement of the patent rights

held by the Willamette-Hyster Company, who
were threatening to sue for infringement.

(Trans, of Test, page 38) [139]

The Master ought further to have found and cer-

tified the following:

Plaintiff's Proposed Finding

XL
Thus even if plaintiff were dilatory, as

claimed by defendants, in bringing suit against
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them for the infringement of plaintiff's patent

mere delay in bringing suit on a patent unac-

companied by injury to the defendants does

not establish laches. Laches is an affirmative

defense, and the burden of proving all the ele-

ments essential to establishing this defense rests

on the defendants. But no evidence was pre-

sented showing any injury to defendants re-

sulting from inaction of the plaintiff in failing

to bring this infringement suit earlier. The

only proof introduced by the defendant, Willa-

mette-Hyster Company, was that it and its pre-

decessors together, up to the time of bringing

this suit, October 3, 1935, manufactured and

sold about three hundred infringing lumber

carriers. (Trans, of Test, page 551) The gross

amount defendant, Willamette-Hyster Com-

pany, and its predecessors received from said

sales was approximately two million dollars.

There was no proof of any money for equip-

ment or otherwise to build these carriers.

(Trans, of Test, page 716) It is to be pre-

sumed that these three hundred carriers were

sold at some profit; thus this defendant was

not put to any loss nor suffered any disadvan-

tage by being permitted to manufacture and

sell the three hundred carriers before plaintiff

brought this infringement suit; but, to the con-

trary, it is to be [140] assumed that the sale by

the defendant, Willamette-Hyster Company,

and its predecessors, of the infringing lumber
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carriers was to its advange, bringing back to it

its original outlay of capital invested in build-

ing these lumber carriers together with some

profit on the investment.

The defendant, Willamette-Hyster Company,

therefore has failed to sustain its plea of laches.

(Columbia Graphone Co. v. Searchlight Horn
Co. 236 Fed. 135, 139.)

(United Drug Co. v. Ireland Candy Co. 51

Fed. (2d) 226, at page 232.)

(Hamilton-Beach Mfg. Co. v. P. A. Geier

Co. (C. C. A. 7) Dec. 21, 1934, 74 Fed. (2d)

992.) [141]

The Master ought further to have found and cer-

tified the following:

Plaintiff's Proposed Finding

XII.

With regard to defendant Clark & Wilson

Lumber Company, the only evidence introduced

shows that this defendant bought two so-called

Ross carriers conceded to infringe plaintiff's

patent in 1923. (Trans, of Test, page 500)

These were continued in service until 1932

"when these carriers got into bad condition"

and were dismantled and parts thereof used by

Clark & Wilson Lumber Company to build two

other straddle type lumber carriers, which were

put into service about November, 1932. (lb.

page 301)

It appears that (lark & Wilson Lumber
Company bought some straddle type lumber



vs. Willamette-Hyster Co. et al. 123

carriers infringing the patent in suit from de-

fendant, Willamette-Hyster Company, the first

of these purchases being delivered about March

18, 1935. Clark & Wilson Lumber Company

bought in all eleven more straddle type lumber

carriers but introduced no testimony as to

when, or from whom bought.

A patent gives to the patentee three exclu-

sive and separable rights, (1) to make, (2) to

use, and (3) to sell. The manufacturers and

vendors of the Ross carrier are guilty of in-

fringing upon plaintiff's exclusive rights to

manufacture and sell the patented invention.

The defendant Clark & Wilson Lumber Com-

pany have not paid anything to the plaintiff

for the right to use these carriers. The Clark

& Wilson Lumber Company should now be en-

joined [142] from their further use of these

carriers, if still workable. No testimony was in-

troduced by defendant, Clark & Wilson Lum-
ber Company, of any loss it would sustain if

now enjoined from further use of the said car-

riers. The defendant, Clark & Wilson Lumber
Company should also be enjoined from pur-

chasing and using further carriers infringing

upon the plaintiff's patent.

It further is probable, in the absence of de-

nial, that the defendant, Clark & Wilson Lum-
ber Company, was not entirely ignorant of the

plaintiff's patent, and that after its said first

two lumber carriers were discarded, it was per-
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suaded to buy the further infringing lumber

carriers by the salesmen of the company from

whom it bought. The competitive field in strad-

dle type of lumber carriers is largely occupied

by Ross, Willamette-Hyster Company, and the

plaintiff. The competition between them is and

has been keen. It is to be presumed that each

proclaims the superiority of its product, and

each was necessarily compelled to explain the

particular point of alleged superiority of its

lumber carrier over those of its competitors.

(Master's report pages 38 and 39)

The plea of laches on the part of defendant

Clark & Wilson Lumber Company is thus not

sustained. [143]

XIII.

The conclusion of the Master ought to have been

as follows:

The plaintiff is entitled to a decree as prayed

for in the complaint herein.

THEODORE J. GEISLER,
Attorney for Plaintiff.

Portland, Oregon,

August 25, 1937

[Endorsed] : Filed August 25, 1937. [144]

And afterwards, to wit, on the 20th day of Sep-

tember, 1938, there was duly filed in said Court, a

Stipulation that further proceedings shall be pur-

suant to Federal Rules of Civil Procedure, in words

and figures as follows, to wit: [146]
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[Title of District Court and Cause.]

STIPULATION

It is hereby stipulated between the parties that

further procedure in this case shall be in accord-

ance with the provision of Federal Rules of Civil

Procedure, adapted by the Supreme Court of the

United States pursuant to the Act of June 19, 1934,

Ch. 651.

Dated September 20, 1938.

(Signed) T. J. GEISLER,
Attorney for Plaintiff.

(Signed) AUSTIN P. FLEGEL, JR.,

By P. A. JOSS,

of Attorneys for Defendants.

[Endorsed] : Piled September 20, 1938. [147]

And afterwards, to wit, on the 6th day of Febru-

ary, 1939, there was duly filed in said Court, an

Opinion, in words and figures as follows, to wit:

[148]

[Title of District Court and Cause.]

OPINION

February 6, 1939

James Alger Fee, District Judge

:

Plaintiff is the assignee of United States Letters

Patent No. 1457025, issued May 29, 1923, to Carl

Gerlinger, and relating to lumber carriers. This is

a suit for infringement thereof by the defendants,

limited by bill of particulars to Claim 4 of the pat-

ent, which reads

:
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" Claim 4 is as follows:

"A Lumber Carrier, comprising

1. A frame;

2. Load-lifting means mounted THEREIN

;

3. Means for transmitting motion from a

source of power to the load-lifting means, com-

prising a clutch that can be set in neutral posi-

tion or to cause the load-lifting means to move

in either direction

;

4. Means for manually moving the clutch to

operative position

;

5. Automatic means for moving the clutch

to neutral position upon the movement of the

load-lifting means to a predetermined extent in

EITHER direction;

6. Means for braking the transmitting

means whenever the clutch is moved to a neu-

tral position." [149]

The relief sought consists of (1) declaration of

validity of the claim of the letters patent; (2) in-

junction against infringement and (3) accounting.

The principal defenses are (1) lack of infringement

in view of the prior art; (2) that the patentee was

not the "first, sole, or any inventor or discoverer of

the alleged invention", but that it had been publicly

used and sold more than two years prior to the ap-

plication for patent and its principles are shown in

several cited patents prior to thai lime; (3) that the

principles were shown more than two years

before thai application bythe Ross Carrier; (4) that
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by reason of the rejection of broad claims by the

Patent Office and acquiescence therein by claimant

Gerlinger was limited to the precise details set up in

the specifications (5) that the Gerlinger device is

without utility; (6) that plaintiff was guilty of

laches.

The analysis of this patent in the Master's Re-

port is as follows

:

"It may serve, in properly analyzing this

patent, to state what was the previous state of

the art and what the patentee claims to have

invented. The machine shown in the patent is

a self-propelled carrier, containing a lifting de-

vice, which picks up a load WITHIN and not

UPON or in FRONT of its frame, and enabl-

ing the load to be .picked up, transported and

deposited as desired. None of these things were

new in the art when the patentee applied for his

patent.

" These carriers, used originally and princi-

pally for the purpose of picking up and trans-

porting piles of lumber, in the earlier stages of

development utilized a cable or chain lift. De-

fects were discovered, in that the cable did not

give a positive and uniform lift. The [150]

next method of lifting means adopted was

rackbars and pinions driven from the power

plant of the machine. Gerlinger claims to have

been the originator of this kind of a hoist as

adapted to a straddle type lumber carrier. In
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use it was found that, while the lift was posi-

tive and uniform, considerable care was re-

quired on the part of the operator manually to

disconnect the power from the lifting mechan-

ism when the load had reached the proper

height, and that in the course of travel vibra-

tion of the machine and other factors tended to

cause the mechanism to settle to such an extent

that sufficient clearance did not exist between

the bottom of the load and the ground.

"The problem to wThich the patentee claims to

have addressed himself was the development of

means whereby, when the load was lifted, the

hoisting mechanism would be stopped auto-

matically at the desired point, the power dis-

connected therefrom, and the brake applied so

as to prevent the settling of the load, and, fur-

ther, that when the hoisting machine was re-

versed for the purpose of picking up a load the

action would be automatically stopped at a de-

sired point, the power again disconnected and

the brake applied; all this without action on

the part of the operator.

"This Gerlinger accomplished. The means

disclosed by his patent and his drawings are

as follows:

1. To limit upward movement and procure

automatic means for moving the clutch to neu-

tral (thus disconnecting the source of power

from the hoisting mechanism) and simultane-

ously applying the brake, he proposed a bar
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(No. 67, figure 3 of the patent drawing) mov-

ing on a pivot which would be engaged by the

top of the load as it was hoisted, with suitable

linkage which pushed the [151] clutch into neu-

tral and applied the brake. This linkage and

this brake are Nos. 48, 69, 74 and 76 of the

patent drawing.

2. On downward movement of the hoist, to

procure like automatic disconnection of the

clutch and application of the brake, he pro-

posed an adjustable set screw (No. 65) attached

to the upper end of the right hand rear rack-

bar, which, as the load was lowered, engaged

one arm of a ball crank lever, (No. 66), the

other end of which lever engaged the rear end

of clutch lever No. 64 and in the movement

threw the clutch into neutral and simultane-

ously actuated linkage, 74, which in turn, by

means of a cam at its outer end, raised a brake,

76, engaging the shaft, 46, which drives the

gears of the lifting mechanism."

The Master found that the principles illustrated

in the Gerlinger patent had been previously exemp-

lified in the patents to which reference is made in

another portion of his report

:

"The Dingee patent 414380 (Exhibit 59) is-

sued November 5, 1889, clearly disclosed such

a device. It relates to a stationary elevator or

hoist. It discloses a clutch manually operated,

by which power is transmitted to the hoisting

mechanism and when power is thus applied, up-
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ward or downward movement is communicated

to the load lifting means ; when the load reaches

a predetermined position, a projection on the

lift engages a stop on a cable by wThich the

clutch is manually operated, throws it into neu-

tral and simultaneously applies the brake. (See

Exhibit 60). [152]

"The Nicholson patent 134045 (Exhibit 62)

issued May 18, 1920, covers a movable freight

stacking elevator, which may be self-propelled.

It is a front-end hoist, thus differing from the

type of carrier shown by Gerlinger's drawings

and specifications. However, it is a carrier with

a frame, has load lifting means mounted

therein, means of transmitting motion from a

source of power to the lifting means, and a

clutch that can be operated manually, set in

neutral or so as to cause the load lifting means

to move in either direction; it has automatic

means for moving the clutch to neutral upon

movement of the load lifting means to a pre-

determined extent in either direction and

means for simultaneously applying a brake

whenever the clutch is in neutral. The only

material difference in structure between that

shown in plaintiff's patent and the Nicholson

machine is that the frame containing the load

lifting means is at the front end of the carrier

and the load is carried at the front end instead

of between the wheels.

"The French and Pavey patent, No. 1,360,-

917, (Exhibit 64), issued November 30, 1920,
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covers a device consisting of a hoist mounted on

a truck.

" Lumber or any other portable commodity,

within the capacity limits of the truck, can be

picked up, hoisted, transported to another

place and deposited. It is a FRONT-END
truck and in that respect differs from the struc-

ture disclosed by plaintiff's patent to the same

extent as does Nicholson's. The stop which actu-

ates the clutch and throws it into neutral and

causes a brake to be applied consists of a nut

on a threaded main shaft which engages lugs

or collars which, by [153] appropriate connec-

tion, throws the clutch into neutral and applies

the brake. The operation is similar to that

adopted by the defendant, (See Exhibit 65).

"The patent to Towson, et al., 1,337,804, (Ex.

66), issued April 20, 1920, is a self-propelled

industrial truck, carrying a load in the front

end, having a hoist with limited movement, dis-

closing automatic means for disconnecting

power from the hoisting mechanism and simul-

taneously applying a brake. It does not disclose

a clutch inasmuch as it is an electrically oper-

ated machine. The automatic stop merely breaks

an electrical contact and thereby disconnects

power. (Exhibit 67).

"The Carr patent (Exhibit 69), No. 1407124,

issued February 21, 1922, is a self-propelled

electrically operated elevator truck wTith a

front-end lift. It contains no clutch but by
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making and breaking the electrical contact, con-

nects or disconnects the source of power. It

has an automatic brake and by virtue of cer-

tain stops, the power is disconnected and the

brake automatically applied both at predeter-

mined upper and lower limits of travel."

The Master found, therefore, that the machine

set out in Gerlinger 's specifications is an aggrega-

tion of devices old in the art. He further found that

while a combination containing a stopping mechan-

ism actuated by a load was patentable in view of

the prior art. a mechanism limiting the travel of

the lift at certain set points either upward or

downward would not be. and that Gerlinger showed

nothing in the patent which would entitle him to a

monopoly except a combination including the load

stop. Laches of plaintiff was found by the Master

to constitute an independent bar to the suit. This

caui :ies here upon exceptions [154] to these

findings.

The field in which the Gerlinger patent was de-

veloped is divided into two parts. First, there are

the designs relating to elevators and. second, the

art relating to self-propelled vehicles. In the Pat-

ent Office these two fields are separated for the

purpose of detailed examinations, and this seems

to have clouded the thinking upon the subject when

trucks and elevators were united in one frame.

Plaintiff claims that lumber carriers, consisting of

lifting means mounted within a straddle carrier,

tute a separate field governed by peculiar
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principles and that the developments in the art of

elevator or front-end carrier construction are not

to be considered. Where a useful principle has been

exemplified and belongs to the public domain, no

monopoly can thereafter be granted as to that prin-

ciple.
1 A toy may anticipate a useful industrial de-

vice. Where a machine has been invented which

works in one material no monopoly can be granted

simply because it has been set to work on some dif-

ferent material.2

The validity of the Gerlinger patent should be

first then considered in relation to the construction

of elevators, because the essential elements of the

claim in question relate to the operation of a lift-

ing device. Every element in this device was old in

that art except the member 67, which stopped the

operation of the elevator by the upward pressure

of the load. Differentiation between the Gerlinger

combination and any prior machine for lifting may
thus be established. The prior art, as [155] the

Master found, bodied forth many devices for rais-

ing loads which contained members limiting the

travel to specified points by cutting off the power

and applying brakes to the mechanism. It disclosed

no elevator designed to stop when the load carried

thereby pressed against a designated member. As-

1. See E. I. Du Pont de Nemours & Co. vs. Glid-
den Co. 1 F. Supp. 1007, 1111 ; Howe Machine Com-
pany vs. National Needle Company 134 IT. S. 388,

397 ; St. Germain vs. Brunswick 135 U. S. 227, 230.

2. Ransome Concrete Machinery Co. vs. United
Concrete Machinery Co. 177 Fed. 413.
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suming utility, the mechanism was patentable, as

an improvement upon the previous devices for load

lifting.

The downward movement in the Gerlinger ma-

chine was stopped by an entirely different member,

acting upon different principles, and not actuated

by the load. By the application of purely mechani-

cal skill, the stop on the downward movement could

have been constructed, by following the designs of

prior patents. This feature was therefore unpat-

entable alone in a lifting device. Under the specifi-

cations, Gerlinger could, as he actually did in prac-

tice, have substituted the type of stop on the down-

ward movement for the load actuated stop of the

upper movement. However, once this change was

made on an elevator, the device would be unpatent-

able in view of the prior art.

The Gerlinger device does contain a four point

independent lift, positively actuated. No differentia-

tion can be seen between this type of lift and a plat-

form lift in elevator construction and that art con-

tains many exemplifications of the platform lift

positively actuated. The brake upon the mechanism

is also old in the art of construction of load lifting

devices. These additions therefore would not render

a load lifting device patentable, alone.

There must of course be conceded to a claim of a

patent which has been granted, the presumption of

validity. In a combination patent, where an element

of novelty and supposed utility has been added to

one of the constituent devices, the combination
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might be patentable. Here, although the device of

limiting the upward movement by action of the

load positively forced upward against a bar which

actuated mechanism to cut off [156] the power and

apply a brake was one relating to the art of con-

structing elevators, it also constituted a patentable

novelty in the peculiar combination of elevator and

truck known as a straddle lumber carrier if utility

were established. So construed the claim is valid.

Upon similar principles, if the vital member which

brought the mechanism to a stop were omitted the

combination would not lay basis for a patent upon

an elevator so designed nor would it infringe upon

a machine which did contain the load stop.
3 To

avoid this, the contention that an elevating device

mounted within a straddle carrier constitutes a dis-

tinct art, is raised. But elevators and straddle car-

riers were both old and well known mechanisms be-

fore the Grerlinger patents. The latter should there-

fore be judged as an attempted combination of

such mechanisms.

All in all, an elevator is a lifting device and a

truck is a carrying mechanism. The function of

these mechanisms is independent and diverse. While

the form of the truck must be modified to accomo-

date the elevator and the form of the elevator must

be changed to ride upon the truck, the essential

function of each respective device remains. The
union upon one frame is mechanical. The gearing

3. Cimiotti Unhairing Company vs. American
Fur Refining Company, 198 IT. S. 399, 410.
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of the respective devices to one power shaft is con-

venient but functionally incidental. When these de-

vices were thus conveniently mounted together, the

truck performed no newr function. It carried the

load and moved backward and forward. The eleva-

tor performed no new function. It lifted or lowered

the load. Although geared to the same power shaft,

these diverse devices did not even act simultane-

ously. The [157] peculiar qualities of a truck and

an elevator were not amalgamated to produce a

new or different function or result.
4 A mere aggre-

gation was attained. 5

This is a clear case for the application of the

principle of Grinnell Washing Machine Company
vs. E. E. Johnson Company, 247 U. S. 426, where it

was held that a gearing device applied to a washing

machine whereby the operation of wringing in

either direction might be conducted simultaneously

with the operation of washing or separately, with

one motor, was void for want of invention.

The court there say, quoting Hailes vs. Van
Wormer, 20 Wall 353, 368:

"It must be conceded that a new combination,

if it produces new and useful results, is patent-

able, though all the constituents of the combi-

nation were well known and in common use

before the combination was made. But the re-

4. Dilg, el al. vs. George Borgfeldt cV: Co. 189 Fed.
588, 590; Keene, ei al. vs. New Idea Spreader Co.
231 Fed. 701.

5. Hemming vs. S. Kresage Co. 24 F. Supp. 981,

983.
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suits must be a product of the combination, and

not a mere aggregate of several results, each

the complete product of one of the combined

elements. Combined results are not necessarily

a novel result, nor are they an old result ob-

tained in a new and improved manner. Merely

bringing old devices into juxtaposition, and

there allowing each to work out its own effect

without the production of something novel, is

not invention. No one by bringing together sev-

eral old devices without producing a new and

useful result, the joint product of the elements

of the combination and something more than an

aggregate of old results, can acquire a right to

prevent others from using the same devices,

either singly or in other combinations, or, even

if a new and useful result is obtained, can pre-

vent others from using some of the devices,

omitting others, in combination."

Insofar as the elevating members were anticipated

in the previous art relating to elevators, then these

would be also anticipated in a lifting device carried

within a straddle carrier unless a new function was

performed thereby. [158]

There were various forms of carriers of different

designs used for carrying lumber before the Ger-

linger patents. The "straddle" type carries the

load "within" the frame. Other types carry the

load "upon" or "in front of" the frame. It is un-

questioned that the previous art had shown exam-
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pies of an elevator which had a positive means of

lifting coupled with a means of limiting the move-

ment in either direction of the load lifting devices,

in carriers which transported the load either

"upon" or "in front of" the frame. There is some

testimony that these devices are different machines

from straddle carriers. The plaintiff upon this

theory disclaimed the intention of specifying a

front end carrier which had all these elements, as

infringement. Assuming the previous existence of

a straddle carrier and of a truck supporting an

elevator "in front of" its propelling mechanism,

which exemplified the positive lift, the cut off of

power within definite limits and the braking me-

chanism, it is inconceivable that invention can con-

sist in transposing these elements so that the load is

lifted "within" instead of "in front of" or "upon"

the carrier.
6

It seems too clear for argument that where the

straddle type of carrier writh load lifting devices

"within" the frame and other carriers which had

load lifting devices "upon" or "in front of" the

frame, that nothing more than mechanical knowl-

edge or skill could be required to adapt the "posi-

tive lift" and "means of limiting the movement in

6. "Position and rearrangement of parts are not
invention, unless there results therefrom something
more than the mere mechanical skill of the me-
chanic in solving problems confronting him." Loge-
maim Bros. Co. vs. Galland-Henning Mfg. Co., 100

F. 2d 557, 559.
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either direction of the load lifting devices " already

in use upon the other types to use upon the straddle

type. [159]

In considering the patent involved, therefore, em-

phasis is laid upon the fact that the device as a whole

is a lumber carrier in a "O" shaped frame. But

such lumber carriers of the same general construc-

tion were old and were commonly designated as

"straddle carriers''. These had been commonly

used in the trade but Gerlinger constructed a new

form which was held not to infringe upon the pre-

vious devices in the form of the frame. But Ger-

linger did not invent the "straddle carrier".

The field of lumber carriers is crowded by par-

allel invention. Even the specific field of the strad-

dle type carriers is full. Litigation developed over

this type of carrier, although the particular fea-

tures here in issue were not in controversy. This is

shown by the fact that Eoss sued Overlin in this

court upon an infringement of patent No. 1,209,209

relating to the construction of the frame of a strad-

dle type carrier, Ross vs. East Side Mill & Lumber

Co., 257 F. 754, and that Overlin sued Dallas Ma-

chine & Locomotive Works (plaintiff here) alleging

infringement of patent No. 1,289,529 as to the con-

struction of the frame of a straddle lumber carrier

by the devices manufactured under patent No.

1,422,958, Overlin vs. Dallas Machine & Locomo-

tive Works, 297 F. 7, which is the patent at the

basis of this suit. In neither of these cases was the



140 Dallas Machine etc. Works

question of patentability of an elevator mounted

on a straddle frame discussed.

Gerlinger then did not attain any end by desig-

nating his machine a " lumber carrier" when essen-

tially it was an aggregation of such diverse devices

as an elevator and a truck. But even in this lim-

ited field he was narrowly circumscribed. It is true

that the other "straddle carriers" had ropes or

cable lifts and were probably not as efficient as the

Gerlinger device. The ropes or wires sagged when

a load was carried. But [160] where in the "front

end" carriers of Carr a positive platform lift wTas

exemplified there could have been no invention in

substitution of this lifting means in the straddle

carrier for the rope or wire lifting devices of Ross

and Overlin. As pointed out in the file wrapper of

the present Gerlinger patent, the rack and pinion

lift was a mechanical equivalent to the previous

means. Some suggestion is made that a four point

independent lift is involved. Ross and Overlin each

exemplified a four point lift. The differentiation

of the Gerlinger device was in the positive nature

of the lifting means. As before noted, there appears

no mechanical difference between a positive four

point lift and a positive lift on a platform. Neither

the rack and pinion nor the four point positive lift

is specified in Claim 4 as an essential of the par-

ticular combination. A brake in connection with the

lifting mechanism is shown in Ross, so thai idea

was not a new one even with relation to a straddle

carrier.
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Gerlinger almost immediately abandoned the load

actuated limitation on the travels of the rackbars.

There is testimony to the effect that it was imprac-

ticable in field operations.

Therefore the element of the combination of Ger-

linger which indicated patentability is no longer

used by plaintiff. Although the Grab patent con-

tains the load actuated stop, the machines actually

built or operated by defendants do not. There is no

infringement of the peculiar member w7hich gave

patentability to the Gerlinger design. While as

pointed out above Gerlinger had the right to use the

stop shown for the downward movement upon the

upw<ard movement also, he therefore lost the pe-

culiar combination upon which the patent was

based. The machine built or operated by defend-

ants could have been constructed by the use of me-

chanical skill only from the designs of the patents

for front end carriers or the elevators, cited by the

Master. [161]

This brings up the question of laches. It has been

proven that plaintiff after the abandonment of the

load actuated stop manufactured a few carriers and

then turned to the exclusive manufacture of hy-

draulic carriers. The advertisements as to the lat-

ter carrier and the continuous output by plaintiff

indicate that Gerlinger believed these wrere the last

word in carrier construction. At any rate in a

highly competitive field, the plaintiff entirely dis-

regarded manufacture and use of the machines
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which it now claims were infringements. In 1935

there were two developments. First, plaintiff went

back to the manufacture of the rack and pinion

carrier. Second, plaintiff heard that the defendant

Willamette-Hyster expected to sue it for infringe-

ment. Thereupon, it is claimed for the first time a

detailed examination of the carriers made or oper-

ated by defendants wTas made by the agents of

plaintiff.

There are three parties concerned in a patent

suit, the patentee, the alleged infringer and the

public. In order to promote invention it is proper

to grant a monopoly. It is, howTever, in the interest

of the public that as much of the art as possible be

released from monopolistic control. While the char-

acteristic of the patent is such that it is possible to

look up new developments, damage occurs to the

public if another person is permitted over a series

of years to place devices upon the market, while a

patentee sits idly by and takes no action. Sufficient

damage is here shown so that the doctrine of laches

is applicable. While the case of Gillons, et al. vs.

Shell Co. of California, 86 F. 2d 600, may have dis-

tinguishing features, the principle is applicable

here. 7

Whether or not there was infringement still

ladies is a complete bar.

7. See also Woodmanse <Sl Hewitt Manuf 'g Co. vs.

Williams, et al. 68 Fed. 489, 492; Window Glass
Mach. Co., ei al. vs. Pittsburgh Plate Glass Co.,

284 Fed. 645, 650.
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The court affirms the findings of the Master and

overrules the exceptions and will enter decree dis-

missing the suit.

[Endorsed]: Filed February 6, 1939. [162]

And afterwards, to wit, on Friday, the 30th day

of June, 1939, the same being the 98th Judicial day

of the Regular March, 1939 Term of said Court;

present the Honorable James Alger Fee, United

States District Judge, presiding, the following pro

ceedings were had in said cause, to wit : [178]

[Title of District Court and Cause.]

ORDER OVERRULING PLAINTIFF'S EX-
CEPTIONS AND PROPOSED FINDINGS
AND ORDER ADOPTING MASTER'S RE-

PORT AND SETTING FORTH SPECIFIC
FINDINGS OF FACT AND CONCLUSION
OF LAW.

The exceptions of plaintiff to the Report on file

herein of Robert F. Maguire, Master in Chancery,

and plaintiff's Proposed Findings and Conclusion

having come on regularly for hearing before the

court, the plaintiff being represented by Theodore

J. Geisler, attorney for plaintiff, and defendants

being represented by Austin F. Flegel, Jr., solicitor

and counsel for defendants, and the court having

heard, examined, and duly considered the oral argu-
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ments of counsel for the respective parties and the

briefs submitted in support of their respective posi-

tions, and the court having examined and duly con-

sidered the records, pleadings, transcript of evi-

dence, exhibits, and Report of the Master on file

herein, and having taken the matter under advise-

ment, and being now fully advised:

It Is Now Therefore Ordered that plaintiff's ex-

ceptions, and each of them, to the Report on file

herein of Robert F. Maguire, Master in Chancery,

be and the same are hereby overruled and denied;

it is further ordered that the Proposed Findings

and Conclusion submitted by the plaintiff be and

the same are hereby denied; and it is further or-

dered that the Report of Robert F. Maguire, Master

in Chancery, appointed to take evidence and report

his findings of fact, conclusions of law, and recom-

mendations, which Report was filed herein on July

1, 1937, be and the same hereby is accepted and

affirmed [179] and said Master's Report hereby is

adopted in each and every respect as the findings

of fact and conclusions of law of this court, and by

way of setting forth specifically and separately the

findings of fact and conclusions of law contained in

said Master's Report, the court makes the following

findings of fact and conclusions of law, to-wit

:

FINDINGS OF FACT

1. Thai Dallas Machine cV: Locomotive Works,

Inc., plaintiff herein, is and was at all time involved
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in this suit the assignee of the entire right, title

and interest in and to United States Letters Patent

No. 1,457,025, issued May 29, 1923 to Carl F. Ger-

linger for Lumber Carrier, and is vested with suffi-

cient title therein to enable it to maintain this suit.

2. That by reason of its bill of particulars, plain-

tiff, for cause of suit, relies upon the alleged in-

fringement of claim 4 of said Letters Patent No.

1,457,025.

3. That the machine shown and described in said

Letters Patent No. 1,457,025 is a self-propelled

straddle type truck having a load lifting device

mounted within the frame and between the wheels,

the lifting mechanism comprising rackbars and

pinions creating four lifting points that lift posi-

tively and in unison and particularly adapted for

hoisting, transporting, lowering and depositing

lumber; having also means for transmitting motion

from a source of power to the load lifting means

comprising a clutch that can be set in neutral posi-

tion or to cause the load lifting means to move in

either direction, having also means for manually

moving the clutch to operative position ; having also

load actuating means for automatically moving the

clutch into neutral position upon movement of the

load to a predetermined extent in an upward direc-

tion, said load actuated means comprising in part

a pivoted bar engageable by the top of the load as

it is hoisted, with suitable linkage for moving the

clutch into [180] neutral position and applying the
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brake; having also means for automatically moving

the clutch into neutral position upon movement of

the load lifting means to a predetermined extent in

a downward direction, comprising an adjustable set

screw attached to one of the rackbars and adapted

to engage and actuate a bell crank lever which in

turn moves the clutch into neutral position and ap-

plies the brake ; and having means for braking the

transmitting means whenever the clutch is moved to

a neutral position.

4. That the particular automatic means for mov-

ing the clutch to neutral position shown and de-

scribed in Letters Patent No. 1,457,025 so far as

limitation of upward movement is concerned, is the

pivoted bar identified by the reference character 67.

5. That the patentee and plaintiff built but one

machine as shown and described in said Letters

Patent No. 1,457,025, having a load actuated piv-

oted bar for moving the clutch into neutral position

and applying the brake ; that this bar was operative

only when a load was present upon the load lifting

means, and was inoperative when the load was not

sufficiently high or wTas so placed or of such a char-

acter as not to engage and move said bar; that

thereafter the patentee and his assignee corrected

defects which became obvious in actual operation by

eliminating the pivoted bar and substituting there-

for an element at inched to one of the rackbars and

adapted to engage and actuate a bell crank which in
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turn moved the clutch into neutral position and ap-

plied the brake; that the mechanism actually used

upon the machines in place of the pivoted bar is not

foimd in the drawings or specification of said Let-

ters Patent No. 1,457,025.

6. That the field in which the Gerlinger inven-

tion was developed is divided into two parts,

namely, that relating to [181] elevators or lifting

devices, and that relating to self-propelled vehicles

or carrying devices; that except as they are dis-

posed on or within the same frame they are entirely

independent and the essential function of each re-

spective mechanism remains unchanged; that the

union upon one frame is mechanical ; that the gear-

ing of the respective devices to one powder source is

convenient, but functionally incidental; that wrhen

so united and mounted together, the truck performs

no new function, but merely carries the load and

moves forward and backward. Neither does the

elevator perform any new function, but merely

lifts or lowers the load as desired ; that the peculiar

qualities of a truck and of an elevator were not

amalgamated to produce any new or different func-

tion or result.

7. That the essential elements of claim 4 of the

patent in suit relate to the operation of a lifting de-

vice; that in view of the prior art relating to the

construction of elevators every element in the Ger-

linger device was old in that art, except the load ac-
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tuated bar 67 which stopped the operation of the

elevator by the upward pressure of the load ; that by

the application of purely mechanical skill the stop

on the downward movement could have been con-

structed by following the teachings of prior patents

;

that to have substituted the type of stop on the

downward movement for the load actuated stop on

the upward movement would be unpatentable in

view of the prior art.

8. That the machines built or operated by the

defendants could have been constructed by the use

of ordinary mechanical skill by the use of structures

disclosed and described in prior patents relating to

front end carriers or elevators. [182]

9. That in the prior art the patent to Dingee,

No. 414,380, issued November 5, 1889, for Elevator,

discloses a manually operated clutch by which power

may be transmitted to the hoisting mechanism, and

when power is thus applied, upward or downward

movement is communicated to the load lifting

means. Upon movement of the load lifting means

to a predetermined extent in either direction, a pro-

jection on the lift engages a stop on the cable by

which the clutch is automatically operated to cause

the cable to move the clutch into neutral position

and to simultaneously apply the brake.

10. That in the prior art the patent to Towson

et al, No. 1,.°>37,804, issued April 20, 1920, for Indus-

trial Truck, discloses a self-propelled industrial

truck having a load lifting means mounted in the
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front end thereof, and disclosing automatic means

for disconnecting the source of power from the

hoisting mechanism and simultaneously applying

the brake. Inasmuch as the truck is electrically

operated, the automatic stop operates to break an

electrical contact and thereby disconnect the source

of power from the hoisting mechanism.

11. That in the prior art the patent to Nichol-

son et al, No. 1,340,458, issued May 18, 1920, for

Portable Freight Stacking Elevator, discloses a

front end carrier with a frame having load lifting

means mounted therein, means for transmitting mo-

tion from a source of power to the lifting means,

and a clutch that can be operated manually, set in

neutral or so as to cause the load lifting means to

move in either direction. The machine is equipped

with automatic means for moving the clutch to neu-

tral position upon movement of the load lifting

means to a predetermined extent in either direction,

and means for simultaneously applying a brake

whenever the clutch is moved into neutral position.

The only material difference in structure between

that shown in Letters Patent No. 1,457,025 and the

Nicholson machine is that in the latter the frame

containing the load lifting means is at the front end

of the carrier, whereas, in the patent in suit the load

lifting means is mounted between the wheels. [183]

12. That in the prior art the patent to French

et al, No. 1,360,917 issued November 30, 1920, for

Elevating and Conveying Apparatus, discloses the
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combination with a truck of a load lifting means

mounted in a frame on the front end of the truck.

The stop which actuates the clutch and throws it

into neutral and causes the brake to be applied con-

sists of a traveling nut on a threaded main shaft

which engages lugs or collars which operate, by

appropriate connection, to throw the clutch into

neutral and apply the brake. The operation is sim-

ilar to that adopted by the defendants.

13. That in the prior art the patent to Carr, No.

1,407,024, issued February 21, 1922, for Elevator

Truck, discloses a self-propelled electrically oper-

ated elevator truck with a front end lift. The de-

vice does not employ a clutch, but means for making

or breaking the electrical circuit connects or dis-

connects the source of power from the load lifting

mechanism. It has an automatic brake and by vir-

tue of certain stops the power is disconnected and

the brake applied automatically at predetermined

upper and lower limits of travel.

14. That in no one of the prior art patents is

there shown or described automatic means for mov-

ing the clutch to neutral position which is depend-

ent upon the presence of a load upon the load lifting

means, and that only in this respect, i. e., the load

actuated factor, does the means shown and described

in Letters Patent No. 1,457,025 differ from the dis-

closures of the prior art.

15. That the carrier showTL in photographs iden-

tified as defendants' exhibits 42 and 43, is a carrier
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adapted to hoisting, transporting, lowering and de-

positing lumber. It comprises, (1) a frame;

(2) load lifting means mounted therein; (3) means

for transmitting motion from a source of power to

the load lifting means, comprising a clutch that can

be set in neutral position or so set as to cause the

load lifting means to move in either direction;

(4) means for manually moving the clutch to oper-

ative position; (5) automatic means [184] for mov-

ing the clutch to neutral position upon movement

of the load lifting means to a predetermined extent

in either direction; and (6) means for braking the

transmission means whenever the clutch is moved

to a neutral position.

16. That the carrier showTn in photographs iden-

tified as defendants' exhibits 42 and 43 is manufac-

tured and sold by defendant Willamette-Hyster

Company, and that many of the parts thereof, com-

prising the automatic stop, reversing clutch and

braking means, are interchangeable with those on

the straddle type carrier manufactured by defend-

ant Willamette-Hyster Company which plaintiff

contends infringes claim 4 of said Letters Patent

No. 1,457,025.

17. That because of the record admission by the

plaintiff during the course of the trial that defend-

ant Willamette-Hyster Company's front end car-

rier shown in photographs identified as defendants

exhibits 42 and 43 does not constitute an infringe-

ment of claim 4 of the patent in suit, there being
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verbal correspondence between the claim and the

said front end carrier, it follows that the invention

defined by claim 4 of the patent in suit must be re-

stricted to the form of load actuated mechanism for

moving the clutch shown and described by the pat-

entee Carl F. Gerlinger.

18. That that which was in fact the invention of

the patentee Carl F. Gerlinger was an automatic

stop actuated by the load itself in upward move-

ment, and an automatic stop controlling the down-

ward movement of the kind and character shown by

his drawings and specification.

19. That defendants achieve cessation of the up-

ward movement of the load lifting device irrespec-

tive of the presence of a load, and the means to con-

trol the downward movement of the load lifting de-

vice is substantially different from that shown and

described in said Letters Patent No. 1,457,025. Even

if it can be said that defendants' means of down-

ward movement control is a mechanical equivalent

of the means for such control disclosed in the patent

in suit, [185] still infringement does not exist be-

cause defendants' device omits an essential element

of Gerlinger's combination, namely, the load ac-

tuated stop governing upward movement.

20. That the lumber carriers manufactured and

sold by defendant Willamette-Hyster Company did

no1 utilize a load actuated means for causing cessa-

tion of the upward movement of the load lifting

device.
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21. That the lumber carriers in use by the de-

fendant Clark & Wilson Lumber Company do not

utilize a load actuating means for causing cessa-

tion of the upward movement of the load lifting

device.

22. That the lumber carriers manufactured and

sold by defendant Willamette-Hyster Company did

not constitute an infringement of claim 4 of the

patent in suit.

23. That the lumber carriers in use by defend-

ant Clark & Wilson Lumber Company do not con-

stitute an infringement of claim 4 of the patent in

suit.

24. That the patent in suit, Letters Patent No.

1,457,025, issued May 29, 1923 on an application filed

March 30, 1922, and that plaintiff's bill of complaint

herein was exhibited October 3, 1935.

25. That as early as September, 1923, defendant

Clark & Wilson Lumber Company purchased two

Ross carriers, both of which have ever since been in

constant use; that each of these carriers is a strad-

dle type with load lifting means mounted in the

frame between the wheels, the lift having four lift-

ing points that work positively and in unison; that

each carrier is equipped with a manually operated

clutch which can be placed in neutral and which

can be operated to move the lift in either direction

;

that each carrier has means which, when the lift has

reached a predetermined point in upward or down-
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ward movement, moves the clutch into neutral posi-

tion and applies a brake to the load lifting means.

[186]

26. That the device alleged to infringe claim 4

of the patent in suit was first designed and con-

structed by the Willamette Iron & Steel Company

in September, 1926; that the defendant Willamette-

Hyster Company succeeded to the carrier business

of the former in 1929; and that both companies,

during their respective periods of operation, con-

tinuously manufactured and sold the alleged in-

fringing device.

27. That the gross amount of defendant Willa-

mette-Hyster Company's sales of the alleged in-

fringing carrier is approximately $2,000,000.00.

28. That the market for straddle type carriers

is largely confined to saw mills and lumber yards;

that the competitive field is largely occupied by

Ross, defendant Willamette-Hyster Company, and

plaintiff; that the competition between them is and

has been keen; that at least as early as December,

1925. rlio Ross company advertised its carriers in

the trade journals; that the machines of the defend-

ant Willamette-Hyster Company and its predecessor,

Willamette Iron & Steel Company, have been ad-

vertised in trade journals and in public use since

September, 1926; that when in use these carriers

travel through lumber yards and over loading plat-

forms, and often upon the public highways; that in

•ii type of machine the automatic stopsare in plain
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view and the automatic brake is likewise visible to

casual inspection by anyone having occasion to visit

the mill plant; that under such circumstances each

competing manufacturer must have attained accu-

rate and complete knowledge of the structure em-

ployed by the others; that the circumstances were

such as to put the plaintiff upon inquiry; that if

plaintiff was in fact ignorant of the alleged in-

fringement, it failed to use reasonable diligence to

inform itself of all of the facts; that there is im-

puted to the plaintiff accurate and complete knowl-

edge of the structural details of the alleged infring-

ing devices, and an awareness that said alleged in-

fringing devices embodied and/or employed the

alleged invention broadly defined by the terms of

claim 4 of Letters Patent No. 1,457,025. [187]

29. That plaintiff has failed to sustain the bur-

den of disclosing any impediment to earlier action

or of showing how it could have remained ignorant

of its rights for so long a period of time, or of show-

ing that it was ignorant of the alleged infringe-

ment. It is found, therefore, that plaintiff had

knowledge of the alleged infringement of defendants

for more than six (6) years prior to the bringing of

this suit.

30. That if defendant Clark & Wilson Lumber

Company had knowledge of said Gerlinger patent

No. 1,457,025, its knowledge was constructive only;

that defendant Willamette-Hyster Company had

knowledge of said Gerlinger patent.
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31. That by its failure to give notice of infringe-

ment and failure to act, plaintiff has permitted de-

fendant Clark & Wilson Lumber Company to ex-

pend large sums of money in the purchase of al-

legedly infringing machines and to use said ma-

chines constantly without objection during a period

commencing over twelve (12) years prior to the

bringing of this suit.

32. That by its failure to give notice of infringe-

ment and failure to act, plaintiff has permitted de-

fendant Willamette-Hyster Company (and its pred-

ecessor in interest, Willamette Iron & Steel Com-

pany) to invest large sums of money in the develop-

ment, manufacture, and distribution of its carriers,

making no objection for approximately nine (9)

years prior to the commencement of this suit.

33. That even if infringement existed as alleged,

plaintiff is guilty of laches with relation to each of

the defendants.

CONCLUSIONS OP LAW
1. That the patentee, Carl F. Gerlinger, was not

the first, sole, or any inventor or discoverer of the

invention defined by claim 4 of the patent in suit,

but that said alleged invention, and all material and

substantial parts thereof, had been put into public

[188] use at dates more than two years before the

said Carl F. Gerlinger filed his application for the

patent in suit.

2. Thai the invention defined by claim 4 of the

patenl in suit was not novel or patentable at the
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time of the alleged invention thereof by Carl F.

Gerlinger, and that the subject matter of said claim

and all material and substantial parts thereof had

been known, used, invented and described and pub-

lished in and by the following United States Let-

ters Patent prior to the alleged invention or dis-

covery thereof by the said Carl F. Gerlinger and for

more than two years prior to the date of riling of

the application for said patent:

Dingee 414,380 Nov. 5, 1889

Towson et al 1,337,804 Apr. 20, 1920

Nicholson et al 1,340,458 May 18, 1920

French et al 1,360,917 Nov. 30, 1920

Carr 1,407,124 Feb. 21, 1922

3. That because of the state of the prior art said

Letters Patent No. 1,457,025 was not primary in

character and cannot be accorded a construction

broad enough to include all means for obtaining the

desired result, but must be limited to the new means

disclosed in said patent and an exceedingly narrow

range of mechanical equivalents.

4. That claim 4 of the patent in suit is couched

in language broad enough to cover combinations of

elements found in the prior art, and that said

claim 4, to be construed as valid, must be restricted

to the particular form of device disclosed and de-

scribed in the drawings and specification of the Ger-

linger patent.

5. That claim 4 of the patent in suit is so re-

stricted and limited by the disclosures of the prior
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art that it does not cover the structure of the car-

riers manufactured and sold by the defendant Wil-

lamette-Hyster Company, or used by the defendant

Clark & Wilson Lumber Company.

6. That the lumber carriers manufactured and

sold by the defendant Willamette-Hyster Company,

and/or used by the defendant Clark [189] & Wilson

Lumber Company, did not differ from those disclosed

and described in Letters Patent prior in time to the

patent in suit.

7. That claim 4 of the said Letters Patent No.

1,457,025 defines a device consisting of several com-

ponent parts or previously known elements in which

each element remains unchanged in function or

effect and its action is unaffected except incidentally

by the union ; the final result thereof being the mere

adding together of the separate contributions of the

various component elements rather than the pro-

duction of any new or different function or result.

8. That nothing more than mechanical knowl-

edge or skill was required to adapt the positive lift

and means for limiting the movement in either di-

rection of load lifting devices already in use upon

other types of carriers to the type of carrier dis-

closed and described in the patent in suit.

9. That the lumber carriers manufactured and

sold by defendant Willamette-Hyster Company did

not constitute an infringement of claim 4 of the

patenl in suit.
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10. That the lumber carriers in use by defend-

ant Clark & Wilson Lumber Company do not con-

stitute an infringement of claim 4 of the patent in

suit.

11. That the plaintiff Dallas Machine & Loco-

motive Works, Inc., is guilty of laches for its long

neglect to assert any right against these defendants

and is barred from any recovery in this suit.

12. That the defendants are entitled to a decree

dismissing plaintiff's suit.

13. That said decree should award defendants

judgment for their taxable costs and disbursements

herein and provide that execution issue therefor.

Dated this 30th day of June, 1939.

JAMES ALGER FEE
Judge

[Endorsed] : Filed June 30, 1939. [190]

And afterwards, to wit, on Friday, the 30th day

of June, 1939, the same being the 98th Judicial day

of the Regular March, 1939 Term of said Court;

present the Honorable James Alger Fee, United

States District Judge, presiding, the following pro-

ceedings were had in said cause, to wit : [191]
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In the District Court of the United States for the

District of Oregon.

No. E-9581

DALLAS MACHINE & LOCOMOTIVE WORKS,
INC., a corporation,

Plaintiff,

vs.

WILLAMETTE-HYSTER COMPANY, a corpo-

ration, and CLARK & WILSON LUMBER
COMPANY, a corporation,

Defendants.

FINAL DECREE
This cause, having come on to be heard at final

hearing upon pleadings and proof taken and filed

on behalf of both parties herein, and counsel for the

respective parties having been heard, and due con-

sideration having been had, and findings of fact and

conclusions of law having been made and entered,

and thereupon, upon consideration thereof, it is

Ordered, Adjudged and Decreed as follows:

1. That the above entitled suit be, and the same

hereby is dismissed.

2. That the defendants have and recover from

plaintiff Dallas Machine & Locomotive Works, Inc.,

the taxable costs of the defendants Willamette-

Hyster Company and Claris & Wilson Lumber Com-

pany in this court, and that said defendants shall
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have judgment and execution against the said plain-

tiff for said costs.

Dated this 30th day of June, 1939.

JAMES ALGER FEE
Judge

[Endorsed] : Filed June 30, 1939. [192]

And Afterwards, to wit, on the 10th day of Au-

gust, 1939, there was duly Filed in said Court, a

Notice of appeal, in words and figures as follows,

to wit: [193]

[Title of District Court and Cause.]

NOTICE OF APPEAL
The plaintiff, Dallas Machine & Locomotive

Works, Inc., a corporation, in the above entitled

cause hereby appeals from the final decree and

judgment therein entered, June 30, 1939, in favor

of the above named defendants, Willamette-Hyster

Company, a corporation, and Clark & Wilson Lum-

ber Company, a corporation, and from each and

every part of said decree and judgment to the Cir-

cuit Court of Appeals for the Ninth Circuit.

And the plaintiff, desiring a stay of said judg-

ment pending said Appeal and until the final de-

termination thereof, presents herewith its bond in

the sum of Fifteen Hundred ($1500.00) Dollars for

approval by the Court.
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Dated August 5th, 1939.

T. J. GEISLER
Attorney for Plaintiff

[Endorsed]: Filed August 10, 1939. [194]

And Afterwards, to wit, on the 10th day of Au-

gust, 1939, there was duly Filed in said Court, a

Bond on appeal, in words and figures as follows,

to wit: [195]

[Title of District Court and Cause.]

BOND ON APPEAL

Know All Men by These Presents, that the under-

signed Dallas Machine & Locomotive Works, Inc.,

a corporation of the State of Oregon, having its

principal place of business at Dallas, Oregon, as

principal, and V. O. Williams of Dallas, Oregon as

surety, are held and firmly bound unto the above-

named defendants, Willamette-Hyster Company, a

corporation and Clark & Wilson Lumber Company,

a corporation, in the sum of Fifteen Hundred

($1500.00) Dollars; to be made to the defendants,

and for which payment, well and truly to be paid,

the undersigned bind themselves jointly and sev-

erally by these presents.

Signed and scaled this 5th day of August, 1939.

WTiereas, in the District Courl of the United

. for the Districl Court of Oregon, in a suit

pending therein, entitled Dallas Machine & Loco-
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motive Works, Inc., a corporation, Plaintiff, vs.

Willamette-Hyster Company, a corporation and

Clark & Wilson Lumber Company, a corporation,

Defendants, a decree and judgment was rendered

on June 30, 1939 against the plaintiff for the sum

of One Thousand Two Hundred Twenty-Four and

05/100 ($1,224.05) Dollars costs allowed the Defend-

ants, and the Plaintiff has duly filed a Notice of

Appeal from said decree to the United States Cir-

cuit Court of Appeals for the Ninth Circuit with

the Clerk of said District Court as provided by

Rule 73 of the Federal Rules of Civil Procedure

:

[196]

Now Therefore, the condition of the above obli-

gation is such that if the plaintiff shall satisfy said

decree and judgment in full together with costs and

interest if for any reason the appeal is dismissed,

or if the decree and judgment is affirmed also shall

satisfy in full such modification of said judgment

and such costs and interest as the Appellant Court

may adjudge and award, then the above obligation

is to be void; else said obligation is to remain in

full force and virtue.

DALLAS MACHINE &

LOCOMOTIVE WORKS, INC.,

[Seal] By W. E. BALLANTYNE
Principal

Secty-Treas

V. O. WILLIAMS
Surety
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United States of America

District of Oregon—ss.

I, V. O. Williams, the surety named in the fore-

going Bond of Appeal, being first duly sworn, de-

pose and say: That I am a resident of and a free-

holder within said District ; that I am not a counsel-

lor or attorney-at-law, nor Clerk of any Court, or

Officer of any Court, and that I am worth the sum

of Fifteen Hundred ($1500.00) Dollars, over and

above all debts and liabilities, and exclusive of

property exempt from execution.

V. 0. WILLIAMS

Subscribed and sworn before me this 5 day of

August, 1939.

[Seal] DORIS FULLY
Notary Public for Oregon

My commission expires March 29, 1940. [197]

The above Supersedeas Bond of Plaintiff on ap-

peal is hereby approved.

August 10th, 1939.

CLAUDE McCOLLOCH
United States District Judge.

[Endorsed]: Filed August 10, 1939 [198]

And Afterwards, to wit, on the 6th day of Octo-

ber, 1939, there was duly Filed in said Court, Ap-

pellant's Amended Designation of contents of rec-
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ord on appeal, in words and figures as follows,

to wit: [199]

[Title of District Court and Cause.]

APPELLANT 'S AMENDED DESIGNATION
OF WHAT SHALL BE CONTAINED IN
THE RECORD ON APPEAL.

The above named Plaintiff (Appellant), in com-

pliance with Rule #75 of the Federal Rules of Civil

Procedure, hereby designates the following portions

of the record, proceedings and evidence in the above

entitled cause which shall be contained in the Rec-

ord on Appeal of this cause to the Circuit Court of

Appeals for the Ninth Circuit, viz:

1. The Complaint.

(Note: Exhibit A of Complaint being a copy of

the Patent in Suit is omitted because this patent

was introduced as plaintiff's Exhibit 2 on the trial

of this case, (See Reporter's Transcript of Testi-

mony, Page 25.)

2. Defendants' Motion for a Bill of Particulars

to be furnished by plaintiff, and the Plaintiff's Re-

sponse thereto.

3. Defendants' Answer to the Complaint.

4. Order Allowing Plaintiff's Motion for Bill of

Particulars to be furnished by defendants.

5. Plaintiff's Motion for Bill of Particulars as

allowed, and Defendants response thereto.

6. Order Allowing Plaintiff to file interroga-

tories to be answered by officers of defendants' Cor-

porations.
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7. Stipulation Withdrawing Defendants' Objec-

tions to Interrogatories and that Defendants

Answered the same. [200]

8. Plaintiff's Interrogatories and the Defend-

ants' Answers thereto.

9. The order of reference of the cause to the

Standing Master.

10. The Master's Report.

11. The Plaintiff's Exceptions to the Master's

Report.

12. Stipulation that further proceedings shall be

pursuant to Federal Rules of Civil Procedure.

13. The opinion of the Court.

14. Order Overruling Plaintiff's exceptions, de-

fendants' proposed findings;—an Order adopting

Master's Report and setting forth specific findings

of fact and conclusions of law.

15. Plaintiff's objections to proposed findings

and conclusions of law submitted by the defendants.

16. Plaintiff's Proposed findings of fact and

conclusions of law which the Court refused to

allow.

17. Final Decree.

18. Plaintiff's Notice of Appeal.

19. Plaintiff's Bond on Appeal.

20. A statement of the evidence taken from the

Reporter's Transcript of Evidence as filed by the

Master with his report, omitting from said tran-

ipl all matter not essential to the Decision of the

4 ions presented by the Appellees.
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21. Orders extending time to file Transcript with

the Appellate Court.

Copies of the papers above referred to and to be

contained in the Record on Appeal are hereto

attached.

Dated, October 4th, 1939.

T. J. GEISLER
Attorney for Plaintiff,

(Appellant).

Service of foregoing Amended Designation Ad-

mitted: October 6th 1939.

REYNOLDS, FLEGEL &
SMITH,

By P. A. JOSS
Attorneys for Defendants.

[Endorsed]: 'Filed October 6, 1939 [201]

And Afterwards, to wit, on the 18th day of Octo-

ber, 1939, there was duly Filed in said Court, a

Stipulation to transmit the original exhibits to the

Circuit Court of Appeals, in words and figures as

follows, to wit: [202]

[Title of District Court and Cause.]

STIPULATION

It is hereby stipulated by the above-named plain-

tiff-Appellant, and the Defendants-Appellees, that

an Order be entered in this cause in this Court, di-
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recting the Clerk of this Court to transmit to the

Clerk of the Court of Appeals of the Ninth Circuit

at San Francisco, California, the following Orig-

inal Exhibits:

List of Exhibits

(Note: The star placed before the designated Ex-

hibit indicates that such Exhibit is to be reproduced

as hereinbelow stipulated.)

*lTrTs. Exhi. 1—Gerlinger's Pat. No. 1,422,958,

dated July 18, 1922, for Lumber Carrier.

Pl'fTs. Exhi. 1-A—Ross Patent, No. 1,209,209,

dated Dec. 19, 1916, Motor Truck. (For copy of this

Pat., see Defendants' Exhibit 78.)

*Pl'ff's. Exhi. 1-B—Ross Pat., No. 1,271,947, July

9, 1918, on Portable Elevator.

*PrfFs. Exhi. 1-C—Overlin Pat. No. 1,289,529,

dated Dec. 31, 1918, on Truck.

*iTfTs. Exhi. 1-D—Overlin Pat. No. 1,349,292,

dated Aug. 10, 1920 on Lumber Truck.

*Pl'ff's. Exhi. 2—Gerlinger's Pat. No. 1,457,025,

dated May 29, 1923, on Lumber Carriers.

Note: Plaintiff's Exhi. 3 being pPff's. Interroga-

tories put to the officers of Defendants and Plain-

tiff's 3-A being defendants' Answer to the inter-

r<
•

3 are included by designated excerpts

thereof in the body of the designated Record on

Appeal.

•Pl'ff's. Exhi. 4—Pile wrapper of Gerlinger Pat.

22,958. [20: >,]
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*Pl'ff's. Exhi. 5—File wrapper of Pat. in suit,

1,457,025.

*Pl'ff's. Exhi. 6—Drawing of Load-lifting means

and control of same embodied in Pl'ff's. Lumber

Carriers, Nos. 2, 3, and 4.

Pl'ff's. Exhi. 7—Order of Shevlin-Hixon Com-

pany of September 3, 1935.

*Pl'ff's. Exhi. 8—Letter of Shevlin-Hixon Com-

pany to Pl'ff. of Sep. 11, 1935.

Pl'ff's. Exhi. 9, 10 and 11—Pencil sketches of

drawings sent to Gerlinger 's Pat. Atty. at Wash,

from which to prepare drawings for the Pat. in

suit.

*Pl'ff's. Exhi. 12—Assignment of Patent in suit

to be omitted and in lieu thereof, state the follow-

ing Abstract., to be included in the printed Tran-

script of Record on Appeal.

Assignment Carl F. Gerlinger to Dallas Machine

& Locomotive Works, Inc., dated July 2, 1928.

Patents Nos. 1,422,958 date of issue July 18, 1922

1,457,025 " " " May 29, 1923

1,480,257 " " " Jan. 8, 1924

1,609,018 " " " Nov. 30, 1926

1,618,330 " " " Feb. 22, 1927

Recorded, Transfers of Patents, U. S. Patent

Office, July 6, 1928, Liber N—135, Page 43.

Pl'ff 's. Exhi. 13—Model of Gerlinger lumber car-

rier claimed by pl'ff. to illustrate Patent in suit,

*Pef'nts. Exhi. 14—Gerlinger's Hydraulic Car-

rier Pat., 1,480,257, dated Jan. 8, 1924.
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*Def ?

nts. Exhi. 15, 16, and 17—two sheets, 18, 19,

20, 21, 22, 23, and 24, being certain Advertisements

which appeared in "The Timberman" from 1924

to 1929 of Lumber Carriers.

*Def'nts. Exhi. 25—Enlargement of drawings of

Pat. in suit.

•Pl'ff's. Exhi. 26—Enlargement of Sheet 1 of

Drawings of Pat. in suit.

"Pl'ff's. Exhi. 27—Enlargement of Sheet 2 of

drawings of Pat. in suit.

Pl'ff's. Exhi. 28—May be omitted. [204]

PPff's. Exhi. 29—Photographs of lumber car-

riers No. 2 and 3 built by Pl'ff.

Pl'ff's. Exhi. 30—Photograph of Pl'ff's. machine

taken in 1922.

•Pl'ff's. Exhi. 31—Photograph of Lifting Mech-

anism from which the drawing, Pl'ff's. Exhi. 6 was

made.

PPff's. Exhi. 32—Service Manual of Defendant,

AVillamette-Hyster Company.

*Pl'ff's. Exhi. 33—Enlargement of Drawing No.

1, on Page 4 of said Manual.

•Pl'ff's. Exhi. 34—Enlargement of Drawing No.

2, on Page 5 of said Manual.

•Pl'ff's. Exhi. 35—Photograph of Cottage Grove

Machine built by Willamette-Hyster Company.

PPff's. Exhi. 36—Photograph of Clutch Auto-

matic Brake and Portions of Control included in

Drawing in PPff's. Exhi. 6.
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Pl'ff 's. Exhi. 37—A detailed sketch made by wit-

ness Dimick in explaining drawings of pat. in suit.

*Def'nts. Exhi. 38-A, 38-B, and 38-C—Photo-
graphs of Def'nt. Clark & Wilson Co.'s 1923 Eoss

machine.

Note: Def'nts. Exhi. 39 and 40 withdrawn.

*Def'nts. Exhi. 41—Circular of Willamette-

Hyster Co.

*Def'nts. Exhi. 42—Photograph of Willamette-

Hyster Co. Front End lift truck.

*Def'nts. Exhi. 43—Another photograph of the

same truck with one wheel removed.

*Def'nts. Exhi. 44-A, 44-B, and 44-C—Photo-
graphs of pl'ff 's. lumber carrier as built by plain-

tiff.

*Def'nts. Exhi. 45—Sheets 1 to 9 inclusive of

record of the Gerlinger Lumber carrier known as

RPF manufactured by pl'ff.

*Pl'ff's. Exhi. 46—3 sheets of record of sales of

Pl'ff. mechanical lift carriers designated as RP.

*Pl'ff's Exhi. 47—Grab Pat. 1,838,939, Lifting

Mechanism for Traversing Hoists dated Dec. 29,

1931.

*Pl'ff's. Exhi. 48—Enlargement of Fig. 5 of

drawing of Grab patent. [205]

Pl'ffs. Exhi. 49 and 50 being copies of Assign-

ments of Grab Patent to Willamette-Ersted Com-

pany are to be omitted and in lieu thereof state the

following Abstract to be included in the printed

Transcript of Record on Appeal.
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*Abstract of Plaintiffs Exhi. 49.

Assignment of Gustav A. Grab to Willamette

Iron & Steel Works, dated August 31, 1927, of Lift-

ing Mechanism for Traversing Hoists, described in

the specification executed July 2, 1927, filed July 23,

1927, Ser. No. 207,873, renewed under Ser. No.

455,927, filed May 26, 1930.

Recorded in Transfers of Patents, United

States Patent Office, Nov. 30, 1931, Liber V—150-
Page 661.

*Abstract of Pl'ffs. Exhi. 50.

Assignment by Willamette Iron & Steel Works
to Willamette-Ersted Company, dated March 29,

1929, of Lifting Mechanism for Traversing Hoists

described in specification filed July 23, 1927, Ser.

No. 207,873.

Recorded in Transfers of Patents, United States

Patent Office, Nov. 30, 1931, Liber V—150-
Page 662.

*Pl'ffs. Exhi. 51—File wrapper of Grab pat., 1,-

838,939, on Dec. 29, 1931.

*Def'nts. Exhi. 52—Photo of mechanism con-

tained in Willamette-Hyster Lumber Carrier.

*Def 'nts. Exhi. 53—Two pages from Record Book

kept by witness Hale.

*Def'nts. Exhi. 54—Further Records from same

Book.

*Def'nts. Exhi. 55—Photograph of No. 2 Ross

Carrier stop mechanism used at Clark & Wilson

Lumber Company's Mill.
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*Def'nts. Exhi. 56-A and 56-B—Photographs of

Clark & Wilson Company's Willamette-Hyster Ma-

chine No. 1.

*Def 'nts. Exhi. 57—An Assembly of one copy of

each of the prior art references (patents) cited dur-

ing the prosecution of the application for the patent

in suit.

These Patents were as follows : [206]

*Dobson Patent, No. 557,776 dated Apr. 7,

1896 on Combined Starting & Stopping & Re-

versing Gear for Hoists, etc.

*Evans Pat., No. 846,837, dated Mar. 12, 1907

on Traveling Crane.

*Hatfield Pat., No. 889,678, dated June 2,

1908 on Shock Absorber for Self-Propelled Ve-

hicles.

*Brunelle Pat., No. 1,054,900 dated Mar. 4,

1913 on Elevator.

*Clark Pat., No. 1,069,228 dated August 5,

1913, on Vehicle.

*Benton Pat., No. 1,092,088, dated Mar. 31,

1914, on Log Lifting & Hauling Machine.

*Winkley Pat., No. 1,163,799, dated Dec. .14,

1915, on Stop Mechanism.

*Hely Pat., No. 1,186,188, dated June 6, 1916,

on Automatic Power Cut Off.

"Clark Pat., No. 1,200,411, dated Oct. 3, 1916,

on Loading Device for Auto Trucks.

Ross Pat., No. 1,271,947, dated July 9, 1918,

on Portable Elevator, being pl'ff's. Exhi. 1-B

(which see)
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Overlin Pat. Xo. 1,289,529, dated Dec. 31, 1918

on Truck, (being pl'ffs. Exhi. 1-C (which see).

•Overlin Pat., Xo. 1,323,719, dated Dec. 2,

1919, on Load Lifting Mechanism for Motor

Trucks.

•Sproul Pat., Xo. 1,326,984, dated Jan. 6,

1920, on Elevator.

Carr Pat., Xo. 1,407,124, dated Feb. 21, 1922

on Elevator Truck, being def'nts. Exhi. 69

(which see)

Gerlinger Pat.. Xo. 1,422,958, dated July 18,

1922, on Lumber Carrier, being Pl'ffs. Exhi. 1

(which see)

Def'nts. Exhi. 58—Enlargement of photograph of

Def'nts. Exhi. 43.

*Def'nts. Exhi. 59—Patent to Dingee, 414,380,

Xuv. 5. 1889, Elevator.

*Def 'nts. Exhi. 60—Enlargement of Drawings of

said Dingee patent.

Def nts. Exhi. 61—Model of Dingee Patent.

•Def'nts. Exhi. 62—

X

Ticholson Pat., 1,340,458,

dated May 18, 1920—Portable Freight Stacking

Elevator.

*Def 'nts. Exhi. 63—Enlargement of drawings of

said Nicholson pat. [207]

•Def'nts. Exhi. 64—French & Pavey Pat. 1,-

360,917, dated Nov. 30, 1920—Elevating & Convey-

ing Apparatus.

•Def'nts. Exhi. 65—Enlargement of drawing of

said French & Pavey Patent.
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*Def'nts. Exhi. 66—Towson & Cochran Pat., 1,-

337,804, dated Apr. 20, 1920, on Industrial Truck.

*Def 'nts. Exhi. 67—Enlargement of drawings of

said Towson & Cochran Patent.

*Def 'nts. Exhi. 68—Cochran Pat., 1,260,145, dated

Mar. 19, 1918, on Industrial Truck.

*Def'nts. Exhi. 69—Carr Pat., No. 1,407,124,

dated Feb. 21, 1922 on Elevator Truck.

*Defnts. Exhi. 70—Enlargement of Figs. 1 and 8

of drawing of said Carr Pat.

Pl'ff's. Exhi. 71—Photograph showing arrange-

ment of Lumber Piles in a lumber yard.

Pl'ff's. Exhi. 72—Photograph showing arrange-

ment of Lumber Piles in the lumber yard.

Pl'ff's. Exhi. 73—Photograph showing mode in

which straddle-type lumber carriers pick up stacked

lumber.

*Pl'ff 's. Exhi. 74—Photograph showing operation

of straddle-type carrier for picking up lumber.

PPff's. Exhi. 75—Photograph illustrating use of

straddle-type carrier for picking up pile of lumber

arranged alongside of sorting chain.

PPff's. Exhi. 76—First inside sheet of folder

put out by Willamette-Hyster Company, entitled

" America's Finest Straddle Truck".

*Def'nts. Exhi. 77—Entire folder including

Pl'ff's. Exhi. 76. (Twelve copies of Def 'nts. Exhib.

77 to be furnished by Def 'nts. and included in the

printed Transcript of Record on Appeal.)

*Def 'nts. Exhi. 78—Ross Pat. 1,209,209, dated Dec.

19, 1916, Motor Truck, (being also Pl'ff's. Exhi. 1-A)



176 Dallas Machine etc. Works

•Def'nts. Exhi. 79—Boudinot Pat., No. 537,628,

dated April 16, 1895 on Wagon.

It is further stipulated that those of the above

stated designated Exhibits marked (*) be repro-

duced on a convenient scale and be included in the

printed Transcript of Record on Appeal in this

Cause as prepared by the Clerk of said Circuit

Court of Appeals.

Dated October 17, 1939.

T. J. GEISLER
Attorney for Plaintiff-

Appellant.

REYNOLDS, FLEGEL &
SMITH
of Attorneys for Defendants-

Appellees.

[Endorsed] : Filed October 18, 1939. [208]

And Afterwards, to wit, on Wednesday, the 18th

day of October, 1939, the same being the 76th Ju-

dicial day of the Regular July, 1939 Term of said

Court; present the Honorable James Alger Fee,

United States District Judge, presiding, the follow-

ing proceedings were had in said cause, to wit : [209]
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[Title of District Court and Cause.]

ORDER DIRECTING CLERK TO SEND EX-
HIBITS TO CLERK OF APPELLATE
COURT.

In accordance with the Stipulation of the parties,

Plaintiff - Appellant and Defendants - Appellees,

dated October 17th, 1939, and herein filed,

It Is Ordered, that the Clerk of this Court trans-

mit to the Clerk of the Court of Appeals of the

Ninth Circuit at San Francisco, California, the Ex-

hibits designated by the parties in said Stipulation,

together with a copy of said Stipulation.

Dated October 18th, 1939.

JAMES ALGER FEE
United States District Judge

OKEH:
T. J. GEISLER

Attorney for Plaintiff, Appellant.

REYNOLDS, FLEGEL & SMITH
of Attorneys for Defendants, Appellees.

[Endorsed] : Filed October 18, 1939. [210]

And, to wit, on the 16th day of October, 1939,

there was duly Filed in said Court, Transcript of

Testimony to be contained in the record on appeal,

in words and figures as follows, to wit: [211]
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[Title of District Court and Cause.]

STATEMENT OF EVIDENCE TO BE
CONTAINED IN THE EECORD ON APPEAL.

A STATEMENT OF THE EVIDENCE AS
GIVEN BY THE REPORTER'S TRAN-
SCRIPT THEREOF, OMITTING ALL
MATTER NOT ESSENTIAL TO THE DE-
CISION OF THE QUESTIONS PRE-
SENTED BY THE APPEAL.

(TESTIMONY)

This case was tried before Robert F. Maguire,

Esq., Master in Chancery, pursuant to an Order of

Court, beginning Monday, November 23, 1936.

Appearances

:

Theodore J. Geisler, Attorney for Plaintiff;

Austin F. Flegel, Jr., and Charles M. Fryer and

Alfred C. Aurich, Attorneys for Defendants.

Excerpts from Plaintiff's Opening Statement.

In answer to interrogatories, propounded by

plaintiff to the defendant, the defendant was asked

whether the device, the lumber carrier which they

are manufacturing, embodied the elements of

claim 4 of the patent in suit. I might mention that

there is only one claim No. 4 in the patent in suit

involved. In response to that the defendant, in an-

swer to Interrogatory 4, made this reply. Interroga-

tory 1. as I mentioned, asked the defendants to state

definitely whether they did manufacture some device
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which embodied the elements of the combination

set forth by Claim 4. In response to that, reading

also, in the first place, the elements, now claim 4 is

composed of the following elements :
"A lumber car-

rier comprising a frame, load-lifting means mounted

therein, means for transmitting motion from a

source of power to the load-lifting means comprising

a clutch that can be set in neutral position or to

cause the load-lifting means to move in either di-

rection, means for manually moving the clutch to

operative position, automatic means for moving the

clutch to neutral position, upon a movement of the

load-lifting means to a predetermined extent in

either direction, and means for braking the trans-

mitting means whenever the clutch is moved to neu-

tral position/' [212]

Now taking up those so the court may be informed

as to the issue before it, in regard to element a, a

lumber carrier comprising a frame, the defendant

answered that their device did have a frame. With

regard to element b, lumber-lifting means mounted

therein, the defendant answered that it had screw

lifts supported by such frame for raising and

lowering any desired load, as your Honor can per-

ceive, an equivalent device ; and with regard to ele-

ment c, means for transmitting motion from a

source of power to the load-lifting means compris-

ing a clutch which can be set in neutral position or

to cause the load-lifting means to move in either

direction, the defendant in regard to that in its

answer to the interrogatory said, "a motor to supply
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power for operating the screw lifts, a power con-

trolling device to transmit and control power from

the motor to such screw lifts".

We shall contend that the power controlling de-

vice is a clutch, and a clutch will be found in the

defendant's device, which they admit by their

manual, Service Manual, to be manufacturing.

With regard to element d, means for manually

moving the clutch to operative position, defendant

states their lumber carrier includes "a handle for

manually operating such power controlling device

to drive the screw lifts in either of two directions or

to bring the power controlling device to neutral

position so that no power from the motor is trans-

mitted to the screw lifts".

With regard to element e, automatic means "For

moving the clutch to neutral position upon a move-

ment of the load-lifting means to a predetermined

extent in either direction, the defendant said that

its device had "limit stops cooperating with the

screw lifts and operable automatically and inde-

pendently of any load carried by the truck to bring

the power controlling device to neutral whenever the

screw lifts reach predetermined upper and lower

limits." [213]

So that finally we have element f in the patent in

suit, "and means for braking and transmitting

means whenever the clutch is moved to neutral posi-

tion. " With regard to that the defendants say that

their device lias "an automatic spring operated

brake t<> hold the scn^v lifts and connected median-
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ism against movement whenever the power con-

trolling device is placed in neutral.'
'

The Master: As I understand it, then, the new

idea in this particular patent is element f ?

Mr. Geisler: Element f, yes, in this combination.

The Master : You are not making any claim in this

suit as to patent covering the rest of them?

Mr. Geisler: No, Your Honor.

The Master : Just the combination of these a, b, c,

d, and e plus ff

Mr. Geisler: Plus f.

The Master : Which makes the patent ?

Mr. Geisler: The combination in suit, yes.

The Master : All right.

PLAINTIFF'S EVIDENCE

CAEL F. GEELINGEE

was produced as a witness in behalf of the plaintiff

herein and, having been first duly sworn, was ex-

amined and testified as follows:

Direct Examination

By Mr. Geisler:

The Master: State your name and address.

The Witness: Carl F. Gerlinger; Dallas, Oregon.

The Master : You may proceed.

Q. (By Mr. Geisler) What is your business

Mr. Gerlinger'?

A. I am president of the Dallas Machine &

Locomotive works and Klamath Machine & Locomo-

tive works, Klamath, Oregon.
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(Testimony of Carl F. Gerlinger.)

Q. The Dallas Machine & Locomotive Works is

the plaintiff here in suit? That is the person suing

in this case? [214] A. Yes.

Q. When was that organized?

A. The first of December, 1919.

Q. What was your business, in other words,

what experience, if any, did you have with me-

chanics prior to 1919?

A. I have been working in the mechanical line

for forty-five years.

Q. When did you first begin that building of a

lumber carrier?

The Witness: State that question again.

The Master: When did you first begin the build-

ing of a lumber carrier? A. In May, 1921.

Q. (By Mr. Geisler) What improvement did you

embody in the lumber carrier, the first one that you

built? I am referring to [215] your first patent.

A. I was the first to think of and to manufac-

ture a carrier with a positive lift and automatic fea-

ture, where automatic stop moved clutch in neutral

position and applied the brake.

Q. Well, the first machine and the first patent

did not include a brake? A. No.

Q. Did you apply for a patent on your improve-

ment that you first made in the lumber carrier?

A. On the first one?

Q. Yes. A. Yes.

Mr. Geisler: I offer here a certified copy of patent

issued to Carl F. Gerlinger July 18th, 1922, No.

1422958 for improvement in lumber carriers.
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(Testimony of Carl F. Gerlinger.)

The Master: Do you want him to identify that?

Mr. Geisler : Yes.

Q. Is that your patent ? A. Yes.

Q. You are the Carl F. Gerlinger mentioned in

that patent? A. Yes.

Q. Do you remember going over the case, I mean

the application for patent m the Patent Office, the

application which matured in this patent I have just

mentioned? Do you remember going over that with

your attorney? A. Yes.

Q. Do you remember that in that application cer-

tain patents were cited against you, namely, Eoss,

No. 1209209, dated December 19th, 1916, on motor

truck; also Eoss No. 1271947, dated July 9th, 1918,

covering portable elevator ; also Overlin No. 1289529,

dated December 31, 1918, on a truck; and Overlin

No. 1349942, dated August 10th, 1920, covering a

lumber truck? You [216] may show those four pat-

ents to the witness. And I ask you whether you re-

member their citation in the course of your appli-

cation for patent being prosecuted—citation by the

Patent Office? A. Yes, I do.

The following patents wTere thereupon introduced

by the plaintiff: The patent to Mr. Gerlinger No.

1,422,958, dated July 18, 1922, as Plaintiff's Exhibit

#1. The patent to Eoss, No. 1,209,209, of December

19, 1916 as plaintiff's Exhibit #1-A. The patent to

Eoss of July 9, 1918, No. 1,271,947, as Plaintiff's

Exhibit #1-B. The patent to Overlin, No. 1,289,529,

of December 31, 1918 as Plaintiff's Exhibit #1-C.
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And the patent to Overlin, No. 1,349,292 of August

10, 1920 as Plaintiff's Exhibit #1-D.

Q. (By Mr. Geisler) Now Mr. Gerlinger, in

those four patents which you have here, the two

Ross and two Overlin, they have a particular kind

of A. Lifting?

Q. Lifting mechanism. A. Oh.

Q. What kind of lifting mechanism was that?

A. The Ross and the Overlin have a cable lift.

Q. Now is a cable lift—do you consider the cable

lift satisfactory? A. No.

Q. Why not?

A. Their shoes are lowered by gravity and very

often splinters get in between the shoe and guide

and the cable would unwind and the shoe wouldn't

lower, and in winter months where snow and ice it

was practically impossible to operate them.

Q. Now what improvement upon that did you

make, which is de- [217] scribed in your first

patent ?

A. Well, I was the first with a positive—first to

think of and to manufacture with a positive lift with

automatic feature.

Q. Do I understand when you say a positive lift

that was something different than a cable?

A. A positive lift you have so much, just the

same force up, then down, and the shoe will stay

equal. For instance, if the carrier drops—maybe I

ke it a little plainer thai way—if the carrier

drops in a hole thai can jerk itself out with the
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power. Impossible to do it with a cable. In the

winter time with condition like sliver, or snow or

ice, have not no interference with a positive lift.

Q. State whether or not the positive lift that

you referred to with your improvement consisted of

rack bars and pinions operated by a motor.

A. My lift?

Q. That is in your first patent.

A. Yes, was of a rack bar and pinion through a

worm gear and clutch.

Q. Now what else did you incorporate in your

first improvement and put in that first patent with

regard to a control of the load-lifting and lowering

devices f

A. Automatic stops that control when the limit

of travel is reached.

Q. Either up or down? A. Down.

Q. How about limit of travel up?

A. I had no up stop on the first machine. I had

an up stop with a load binding, when you have to

load by raising a load.

Q. Well, wasn't that—I know what he means

—

wasn't that the same thing?

A. The same thing, yes.

Mr. Fryer: We object to leading the witness,

your Honor. [218]

The Witness : That is the same thing.

Mr. Fryer : On a point of this sort.

The Master: Sustained.

Mr. Geisler : If your Honor please, he has it here.

The witness doesn't understand.
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Q. I call your attention to part 67 on your first

patent; I think it is 67. State whether or not you

haven't some means—now I am entitled to that

question—for stopping the raising of that load, con-

trolling the raising of that load. A. Yes.

Mr. Fryer: We object to that as cross examina-

tion of his own witness, your Honor.

The Master: Overruled. Where in the patent is

any 67?

Mr. Geisler : I think that is—I am mistaken as to

that, your Honor. That is in Patent No. '025; it is

designated w 6 in Patent No. '958.

The Witness: That is correct. That is the upper

stop.

The Master : Wait a minute.

Q. (By Mr. Geisler) In Patent 1422958 explain

what that part there w 6 is.

A. That is the stop with the upper movement

with a load.

Q. I see. Now when did you first build a lumber

carrier such as shown in your patent, Plaintiff's

Exhibit 1? That is '958. A. In May, 1921.

Q. When was that carrier completed?

A. End of July, 1921.

Q. Did you operate that carrier? A. Yes.

Q. Where?

A. It was tested in the Willamette Valley Lum-

ber Company's yard.

Q. What did you discover in that tesl .

;
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A. I discovered that I needed a brake on the lift-

ing device.

Q. Why? [219]

A. To stop the lifting device from further

movement.

The Master: From what kind of movement?

Q. (By Mr. Geisler) What do you mean by fur-

ther movement?

A. To stop from further movement.

Q. What direction? A. In either direction.

Q. Well, did you notice any particular difficulty ?

A. When?
Q. Wait a minute. Did you notice any particular

difficulty with regard to the lowering of the load as

you operated the carrier?

A. Well, you had to—by lowering—I didn't get

that question right, Mr. Geisler.

(Last question read.)

A. Well, it gradually released the load.

Q. What do you mean by released the load?

A. Well, the load would settle.

Q. Was the settling of the load quite perceptible ?

A. Yes, it was. I mean, but the main reason, too,

for the brake is for to stop the lifting device from

further movement, see.

Q. Supposing you ran that carrier across the

yard, the lumber yard, state whether or not you

noticed any settling of the load as you traveled.

A. Oh, yes, through the vibration. Without the

brake it isn't possible to operate with a positive lift.
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Q. Now after you had noticed that difficulty

what further did you do with the lumber carrier'?

The Witness: I didn't get that.

(Last question read.)

Mr. Geisler: I mean the one that you had in

the

A. Well, I moved it back to the shop. [220]

Q. Where was this trial made? I forgot to ask

you. Where did you try out that lumber carrier the

way you built it first; in what particular lumber

yard was that?

A. In the Willamette Valley Lumber Company.

Q. Where is that? A. At Dallas.

Q. Now what did you do with that lumber car-

rier after you found that it didn't work as you

wanted it to ?

A. Well, I rebuilt—I moved it back. The power

plant wasn't satisfactory, and gear drive not satis-

factory, and improvement was needed in the lifting

device. Is that what you are asking?

Q. Well now, what did you do with improving

the lifting and lowering devices?

A. With this machine I didn't do anything. I re-

built this machine.

Q. Well, when you rebuilt it what changes did

you make in it?

A. I changed the power plant and made im-

provement in the lifting device.

Q. What was the improvement in the Lifting de-

vice I A. I applied the brake.
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Q. When did you make that improvement

—

state the time approximately—including the brake

mechanism? A. September, 1921.

Q. When you had that machine rebuilt, includ-

ing the brake mechanism, did you make any further

test with it? A. Yes.

Q. Where?

A. At the Willamette Valley Lumber Company's

yard.

Q. When was that test made?

A. End of September, 1921.

Q. Was that machine,—was that lumber carrier,

including the brake mechanism, operated practically

after that? A. Yes. [221]

Q. By whom ?

A. By the Willamette Valley Lumber Company.

Q. Did you people have a patent on your im-

proved lumber carrier, including the brake mecha-

nism? A. Yes.

Mr. Geisler: I now offer in evidence Patent No.

1457025, dated May 29, 1923, issued to Carl F. Ger-

linger, covering lumber carriers. That is the patent

here in suit. Is this the patent which you received?

A. Yes,

Mr. Geisler: I believe we will offer in evidence

the interrogatories and answers to interrogatories

filed by the defendant in this case, as I wish to rely

upon them. Shall I make a formal offer of that at

this time ?
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Mr. Fryer : If Your Honor please, I do not under-

stand whether the last offer has been completed or

not. I thought there was an offer being made, and I

would like to get the number of it, if it has been re-

ceived. I have no objection to that offer.

Mr. Geisler: Well, it just occurred to me, Mr.

Fryer.

The Master : What about this patent that has been

identified ? Are you offering that ?

Mr. Geisler : Yes, Your Honor.

The Master : All right, that will become Complain-

ant ' s Exhibit 2 and it is received.

(Patent Number 1457025 referred to wTas

thereupon received in evidence and marked

Complainant's Exhibit 2.)

Mr. Geisler : NowT

, Your Honor, I renew my offer

with regard to the answers to the interrogatories, so

that they may be formally before the Court.

The Master: Is there any objection'?

Mr. Fryer: No objection, Your Honor. [222]

The Master: I shall mark them as an exhibit.

The Master: Now, the answers wThich you are

offering in evidence are the answers to the interroga-

tories filed on July 15, 1936?

Mr. Geisler: Yes. I presume, in order to make the

record complete, we will probably have to have the

interrogatories and the answers, too, otherwise they

may not be—so I will offer the interrogatories and

the defendant's answers. There are twr

o. I will make

copies of both.
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Mr. Fryer : I have no objection.

(The interrogatories and answers referred to

were thereupon received in evidence and marked

Complainant's Exhibits 3 and 3-A.)

Mr. Geisler: I offer in evidence the file wrapper

and contents of the patent to Carl F. Gerlinger No.

1422958, dated July 18, 1922.

(Said file wrapper and contents covering pat-

ent No. 1422958 were thereupon received in

evidence and marked Complainant's Exhibit 4.)

Mr. Geisler: I also offer in evidence the file

wrapper in relation to patent to Carl F. Gerlinger

No. 1457025, dated May 29, 1923.

(The file wrapper referred to covering patent

No. 1457025 was thereupon received in evidence

and marked Complainant's Exhibit 5.) [223]

Q. (By Mr. Geisler) Now, going back to the

lumber carrier which you delivered to the Willa-

mette Valley Lumber Company on October 1st, 1921,

did you make or build any more lumber carriers of

that same type later*?

A. Yes, I started—we started to work in the

first part of October in 1921 and finished two Febru-

ary 1st, 1922.

Q. State what if any changes you made in the

lumber carriers which you built like your patent

there, number

A. I don't have that patent here.

Q. — '025. Will you give him a copy there?
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The Master: '025?

Mr. Geisler : '025, yes.

The Master: The witness is given Exhibit Num-
ber 2.

A. The only change I made was mechanical only.

It was improvement in the lifting device and change

the control lever.

Q. The second machine had those improvements ?

A. Yes,

Q. Is that right? A. Yes.

Q. Did you build any more machines like '025?

I mean that patent, number 2? A. Yes.

Q. How many more shortly after this time of

1921 and 1922, how many more did you build at that

time? You built one machine

A. From when ?

Q. Just around that time? You built one ma-

chine with an improvement. A. Yes.

Q. How many more did you build of that same,

just around that time?

A. We built one hundred and five.

Q. Yes, but you built it—the machine which you

built in 1922, was that similar to—that was the 3

machine, is that right? [224]

A. At '22, as I stated before, we finished two in

February, and then we kept on building the ma-

chine the same.

Q. Now, I would like to get those machines in

my mind mid before the Court in order numerically.

Now, the first machine, as I understand, you de-
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livered to the Willamette Valley Lumber Company

October 1st, 1921? A. That is correct.

Q. Then you built, shortly after that, another

machine just like your patent here in suit but with

certain improvements'?

A. With certain improvements, yes.

Q. Which you stated were mechanical changes'?

A. Yes.

Q. Now, what became of that number 2 machine ?

A. The number 2 machine and 3 machine was

delivered to the Cobb-Mitchell people at Valsetz,

what our record will prove.

Q. Valsetz? A. Yes.

Q. Oregon? A. Oregon.

Q. And did you build a number 4 machine ?

A. Yes.

Q. What became of that? When did you build it,

too?

A. Well, our Secretary can explain that better.

He got all the records.

Q. Well, do you know approximately?

The Master : Have you a list of those machines ?

Mr. Geisler: Well, the only way we can identify

them, Your Honor, would be

The Master : No, I am not speaking about that. I

say, have you a list of them ?

Mr. Geisler: Yes, we will be able to show you

—

you mean in regard to time made ?

The Master: The numbers and places made and

places dis- [225] posed of and the date.
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Mr. Geisler : I will have that,

The Master: I thought you had that here.

Mr. Geisler: I haven't that here, but I thought I

would bring it out by the witness.

The Master : Very well.

Q. (By Mr. Geisler) Can you tell approxi-

mately, that number 4 machine ?

A. To who it was sold to ?

Q. Yes, when and to whom ?

A. Or when it was completed?

Q. No, I would like to know to whom it was

—

well, when was it completed and to whom was it sold,

if you can remember ? A. Well, our shop

Q. Do you have a notation of that in your shop

records ? A. Yes.

Mr. Geisler: Well, then we will pass the question

until—We have the Secretary here, Your Honor.

The Master: If it is any convenience, Mr. Geisler,

you can withdraw this witness and put your Secre-

tary on and get those in and then you can proceed

with your examination.

Mr. Geisler: I think I am almost finished with

this witness.

The Master : Very well.

(A drawing was then placed on an easel.)

Q. (By Mr. Geisler) I would like you to look

at that drawing and state what it represents?

A. That is the lifting device.

Q. Of your lumber carrier?

A. Of our firsl lumber carrier.
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The Master: That is the present one, or the first

patent ? A. No.

Mr. Geisler: Of the patent in suit. [226]

A. Patent in suit.

The Master : Very well.

Q. (By Mr. Geisler) Does this show the draw-

ing just the same as in the patent in suit?

A. No.

Q. What is this a drawing of?

A. That is a drawing—the drawing is made the

same as the second and third and fourth machines.

Q. Who made that drawing?

A. Mr. Dimick, H. N. Dimick.

Q. He is here in court ? A. Yes.

Q. As I understand, that represents the con-

struction as made in the first, second and third ma-

chines, is that correct ? A. Yes.

Mr. Geisler: I will have the power identified by

another witness.

Q. (By Mr. Geisler) Do you know from what

particular machine, the second, third or fourth—

I

mean lumber carrier—that particular drawing was

made ?

Mr. Fryer: We object to that, if Your Honor

please, on the ground, first, that there is no founda-

tion laid, and, secondly, that it is leading.

A. That is from the fourth one

Mr. Geisler : Just a minute.

The Master: The witness has already testified

that it is the second, third and fourth machines, so

I don't think it becomes leading.
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Mr. Fryer: He has not testified anything about

who made the drawing, though, who made it and

how it happens to be here.

Mr. Geisler : He stated he made it in his office, in

his shop. We will call the maker later on as a wit-

ness.

The Master : Well, I think he may ask what it is

supposed to represent, and then if he connects it up

by the proper testi- [227] mony of the men who

drew it,

Mr. Geisler: Very well.

The Master: —or if the witness knows of his

own knowledge that it is an accurate portrayal of

the machine.

Mr. Geisler: I will perfect my question. Do

you know of your own knowledge, Mr. Gerlinger,

that this drawing is an accurate drawing of the

lifting mechanism and controls the same as your

second, third and fourth machines'?

A. Yes, I do.

Q. How do you know it?

A. I am positive of that.

Q. Well, state the facts, how you fix that fact

in your mind?

A. Well, we had one set up in our plant.

Q. You had a mechanism set up in your plant?

A. Yes.

Q. What kind of a mechanism was that?

A. The same as shown here on this drawing.

Mr. Geisler: May I offer this in evidence, so

that we can refer definitely to it.
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Mr. Fryer: We object to the offer, if your

Honor please, on the ground that no proper foun-

dation has been laid.

The Master: The objection will be sustained.

Number 6 for identification.

(The drawing referred to was thereupon

marked for identification Complainant's

Exhibit 6.)

Q. (By Mr. Geisler) : You spoke of a lifting

mechanism and control for the same, of which this

drawing wTas made. Where was that mechanism set

up ? A. In our plant in Dallas.

Q. How did you get that mechanism?

A. Our general superintendent got it from the

Lumber Company and brought it in the shop and

set it up, from—actually from a carrier. [228]

Q. This mechanism was set up in your shop?

A. And from which this sketch was made.

Q. State whether or not you can positively iden-

tify that as being the lumber raising and lowering

mechanism and control therefor as built in your

carriers number 2, 3 and 4? A. Absolutely.

Mr. Geisler : I renew the offer of the exhibit.

Mr. Fryer: Same objection, your Honor.

The Master: Mr. Gerlinger, have you ever

checked that drawing over with the mechanism as

it was actually set up in your shop ?

A. Yes, I have.

The Master: Do you know it to be accurate?

A. Yes.
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The Master: Does it correctly show the relation

of each part to the other? A. Yes, your Honor.

The Master : It may be received.

(The drawing heretofore marked for identi-

fication Complainant's Exhibit 6 was there-

upon received in evidence.)

The Master : You may proceed.

Q. (By Mr. Geisler) : Now, it is stated here in

the answer in this case that you knew of the build-

ing by defendants of a similar carrier six years

prior to the filing of this suit. You may state

wThether or not that is a fact ?

A. Ask me that again, please.

Mr. Geisler : Will you read it, please ?

(The question wTas thereupon read.)

A. I know that they was building carriers, but

I didn't know that they had them features on a car-

rier.

Q. What features are you referring to?

A. Them automatic features which is covered by

my claim of 4. [229]

Q. The same as number 4?

Mr. Fryer: We object to that as leading the

witness, if your Honor please. Counsel is putting

words in the mouth of the witness.

The Master: Oh, I think it is objectionable as

leading.

Q. (By Mr. Geisler) : When did you first find

that the defendants were manufacturing a carrier

which embodied the claim for patent in suit?
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A. September

The Master: You speak of the defendants. Do

you mean both defendants, or the defendant Willa-

mette-Hyster Company'?

Mr. Geisler: I will take the defendant Hyster

Company. A. September, 1935.

Q. (By Mr. Geisler) : What were the circum-

stances under which you made that discovery?

A. I sold two machines to Shevlin-Hixon.

Q. Where?
A. At Bend, Oregon, and after we received the

requisition, a few days later we received a letter to

ask us for a guarantee for infringement of patents

—patent or unpatent.

The Master : For a patent or what ?

A. Patent or unpatent.

Q. (By Mr. Geisler) : You mean things pat-

ented or not patented, is that right ?

A. Yes, patented or not patented.

Q. State whether or not that is the order you

received from

A. That is the order wThat we received from

them.

Mr. Geisler: I offer that first. State whether or

not this is the letter that you received from the

Shevlin-Hixon Company with regard to those two

carriers? A. That is the letter.

Mr. Geisler : I offer them in evidence.

The Master: Any objection? [230]

Mr. Fryer: We object to it on the ground, Your

Honor, that it is wholly unrelated to any issue in
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the suit and not competent to prove any of the

issues, not connected up in any way.

Mr. Geisler: Very well, I purpose to connect

them in a moment. Now, had you done business

with the Shevlin-Hixon Company before?

A. Yes, we done—we sold them, many years

ago, quite a few carriers and done quite a few thou-

sand dollars' worth of business with them and we

never been asked this.

Q. Well, in your transactions with the Shevlin-

Hixon Company had they ever before this time

asked you for a guarantee against patents?

A. No.

The Master: With regard to the offer, both

offers will be rejected at this time, because the docu-

ments seem to have no relevancy to the issues in this

case. If they shall hereafter be connected up, why,

the question can be resubmitted.

Mr. Fryer: Pardon me, have they an identifica-

tion number, Your Honor?

The Master: The order is 7 for identification;

the letter is 8 for identification.

Mr. Fryer: Thank you.

(The order and letter referred to were there-

upon marked for identification, respectively,

Complainant's Exhibit 7 and Complainant's

Exhibit 8.)
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Q. (By Mr. Geisler) After you had received

that letter from the Shevlin-Hixon Company de-

manding a guarantee against infringement upon

patents what did you do?

A. I had our general superintendent investigate,

and also sent for some patents of the Willamette-

Hyster 's.

Q. Had you [231]

Q. (By Mr. Geisler) About the time that you

received this letter, as you stated, from Shevlin-

Hixon did any rumor come to your ears that the

Willamette-Hyster Company was threatening to

sue you for an infringement?

Mr. Fryer: We object to that, if Your Honor

please, on the ground that no foundation has been

laid, that any rumor of that sort would be not ma-

terial or relevant to any issues here, and that, fur-

thermore, it would be hearsay.

The Master: Except upon the ground as to

when he first learned or had reason to believe that

the defendant Hyster Company wTas engaged in

manufacturing a machine which included some of

the elements of his patent.

Mr. Fryer: True, Your Honor, but the question

calls for a rumor that the Willamette-Hyster Com-

pany was going to sue Mr. Gerlinger ?

s company,

which is

The Master: Yes, I appreciate that, Mr. Fryer

The obiection will be overruled.
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Q. (By Mr. Geisler) What did you do—or did

you answer that question? I beg your pardon.

A. No, I didn't answer it yet.

Q. Well, please answer. The stenographer will

kindly repeat the question, and you answer it.

A. What was the question?

(The question was thereupon read.)

A. Our Sales Manager came back

Q. Just answer that "yes" or "no", whether

you heard the rumor or not. Never mind the details.

A. Yes, I heard that rumor.

Q. What did you do then?

A. Well, I sent our General Superintendent,

Mr. Waters, out to investigate. I couldn't under-

stand it.

Q. Investigate what?

A. What they wanted to sue us on—and I got a

copy of their patent, and after I [232]

Q. Copy of whose patent?

A. Of the defendant's patent, Willamette-

Hyster's—and after looking over them patents and

over the machine I found out they are using our

features, our automatic features on our machine.

That is the first time I knowed anything about it.

Q. State whether or not you knew that the ma-

chine which you examined at that time was the lum-

ber carrier manufactured by the defendant Willa-

metl e-H yster Company ?

A. What was that question, please?
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(The question was thereupon read.)

A. Yes.

Q. Then after you found that in your opinion

there was an infringement by the Willamette Lum-

ber Company—or the Willamette-Hyster Company,

what did you do?

A. I took the matter up with you.

Q. When did you make this discovery that the

defendant Willamette-Hyster Company was in-

fringing upon your patent, approximately?

A. End of September.

Q. Of what year? A. 1935.

Q. And on what patent did you consider they

were infringing? A. On patent 1457025.

Mr. Geisler: Now I renew the offer of those,

just as a means of connecting the time and the

occasion when Mr. Gerlinger here, or the plaintiff, I

should say, ascertained that there was infringement

by the defendant upon the patent in suit.

Mr. Fryer: We make the same objection, if

your Honor please.

The Master: They may be received, merely for

the purpose of fixing the date, or approximate date.

(The papers heretofore marked for identifi-

cation Complainant's Exhibit 7 and Complain-

ants Exhibit 8 were thereupon received in

evidence.) [233]

Q. (By Mr. Geisler) I show you here three

drawings and ask you whether you can identify
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them as having been made by the plaintiff for the

purpose of applying for a patent, applying for your

patent number 1457025?

A. Yes, they are the same as the patent drawing.

Q. Do you remember about when they were

made I

Mr. Fryer: That is objected to, if Your Honor

please, on the ground that no proper foundation has

been laid, nothing has been shown to indicate that

this witness has the means or knowledge to fix the

date of the making of these drawings, which so far

the record shows were made by the corporation.

Mr. Geisler: Well, a corporation couldn't very

well make any drawings.

The Master: He may inquire of the witness how

he knows those were made and when they were

made.

A. Those drawings was made in December, 1921.

Q. (By Mr. Geisler) Do you know by whom
they wrere made?

A. Yes, by—I don't remember his initials, but

his name was Benton; but our shop records should

show his initials, if you like to know\

Q. Under whose direction were those made?

A. What was that?

Q. Under whose direction? Did you direct those

drawings to be made?

A. Under my direction, yes.

Q. For what purpose? Why did you have those

made I
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A. For the improvement in—or for the patent

drawing.

Mr. Geisler: I will offer those three sheets in

evidence. They are identical with the patent as

shown, the drawing that is shown with the patent.

Mr. Fryer: We object to them on the ground

that they have not been properly authenticated nor

proper foundation has not been laid.

The Master: The witness testified they were

made by the [234] draftsman under his direction

and in the employment of the plaintiff concern.

They may be received, and they will be—Mr. Geis-

ler, will you examine these ? Is this one wThich I am
now handling the lift mechanism?

Mr. Geisler: Yes, it is the same, if Your Honor

please, as shown

The Master: Yes, but is that the lift mech-

anism ?

Mr. Geisler: The lift mechanism, yes, sir.

The Master: All right, that will become num-

ber 9.

(The drawing referred to was thereupon re-

ceived in evidence and marked Complainant's

Exhibit 9.)

The Master: And this next drawing, which is

number 10, is what?

Mr. Geisler: I didn't get Your Honor's question.

The Master: And this next drawing, what is

that?
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Mr. Geisler: Oh, this is also the original draft

of the patent drawing on the patent in suit.

The Master: Yes, I know it, but that is what

view of the machine?

Mr. Geisler: Oh, that is the same as shown

by

The Master: What view is it?

Mr. Geisler: Wait; I will give you the exact fig-

ure. It is the same as Figure 2 on sheet 2 of the

patent drawing.

(The drawing referred to w^as thereupon re-

ceived in evidence and marked Complainant's

Exhibit 10.)

The Master: And the other one

Mr. Geisler: Will you kindly show it so that I

may identify it? That is a side elevation, shown by

Figure 1 of the patent drawing, on sheet 1, of the

patent in suit.

The Master: All right.

(The drawing referred to was thereupon re-

ceived in evidence and marked Complainant's

Exhibit 11.)

The Master: You may proceed. [235]

Q. (By Mr. Geisler) : Please look at that paper

and state whether that is your signature?

A. Yes, that is.

Mr. Geisler: I offer this as an assignment of the

patent in suit and various other patents to the

plaintiff in the case.
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Mr. Fryer: No objection.

The Master: It becomes 12.

(The assignment referred to was thereupon

received in evidence and marked Complain-

ant's Exhibit 12.)

Mr. Geisler : You may take the witness.

Cross Examination

By Mr. Fryer

:

Q. State whether or not the reference charac-

ters applied to the chart, Exhibit Number 6, are

the same as are applied to the corresponding parts

of your machine in your patent in suit ?

A. Which do you refer to, Mr. Fryer ?

Q. Do you knowT that your patent in suit is here

marked Plaintiff's Exhibit 2? I ask that the wit-

ness be handed the patent in suit, Exhibit Number

2, please.

The Master: I think he has them both there.

Q. (By Mr. Fryer) : I now call your attention

to the large chart on the easel and ask you whether

you understand that that is Exhibit Number 6?

A. Exhibit Number 6—I can't get it yet, Mr.

Fryer.

Q. That is that large chart right behind you,

Mr. Gerlinger. A. Oh.

Q. Do you see Exhibit 6 marked on there? All

right, now, with the understanding that the patent

you have in your hand is Exhibit Number 2 and

that the chart is Exhibit Number 6, will you state

whether the numbers of the various parts on the
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drawings of your patent, Exhibit Number 2, cor-

respond with the drawings on the chart, Exhibit

Number 6?

The Master: You mean the numbers? [236]

Mr. Fryer : The numbers on the chart.

A. Oh. Oh. They do. They do.

Q. Will you point out on the chart, Exhibit

Number 6, the cam 69 of your patented construction

shown in Exhibit 2 ?

A. 69? That don't showT

, number 69 on here.

Q. When you say "here" what do you mean?

The Master: On 6.

A. Oh, 6—you are referring to 6? I am referring

on sheet 2 here.

The Master: I say, you don't find number 69 on

this Exhibit 6?

A. No.

Q. (By Mr. Fryer) In your patent you state

that a member 67 has an arm with a cam-shaped

upper end 69. Can you find that arm with the cam-

shaped upper end 69 in the mechanism shown on the

chart, Exhibit 6?

Mr. Fryer : The portion of the specification which

I refer to is page 2, lines 27, 28, 29, 30, and 31, and

number 69 which I refer to is shown in Figure 2 on

sheet 2 of the drawings, in plan 2. May I have the

question read, may it please your Honor.

(The question referred to was thereupon read.)

A. Here is 67, and instead of having a cam there

is a plate and sel screws, which is only a mechanical

change. There is no change from principle.
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Q. (By Mr. Fryer) The part 67 on the draw-

ing number 6, then, corresponds in every way in

construction and operation with the part 67 and

the part 69 in the drawings of your patent, Exhibit

2, is that right?

A. Except mechanical changes.

Q. Well, name the first of those mechanical

changes you refer to. [237]

A. Well, this shows mechanical changes, as I

stated before, with this plate and with those set

screws instead of the cam as shown here (indi-

cating) .

Q. When you refer to "This plate" and "this set

screw" in your answer you refer to the rectangular

yellow member on Exhibit 6 extending beneath the

horizontal arm of the red mechanism?

A. Yes.

Q. And that yellow extension on the part 67,

then, in your opinion, corresponds to the cam 69

in your patent, is that right ?

A. What was that question again ?

(The question was thereupon read.)

A. Only a mechanical change there.

Mr. Fryer: I move to strike the answer as not

responsive, if your Honor please, and ask to have

the question read to the witness.

The Master: Read the question to the witness.

The answer will be stricken. Just answer the ques-

tion, Mr. Gerlinger.

(The question was thereupon read.)
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A. Yes.

Q. (By Mr. Fryer) In the operation of the

mechanism shown on Exhibit 6 the yellow member

67 functions to throw the clutch mechanism into

neutral when the load in the machine rises to such

a position that it strikes the part 67 and moves it

up, is that right i A. That is right.

Q. Now, do I correctly understand your testi-

mony to the effect that you built a machine having

a part in it like 67 which moved upwardly to throw

the clutch into neutral when the load struck the

part 67 ?

A. The machines afterwards, you mean?

Mr. Fryer: Read the question, please.

(The question w^as thereupon read.)

A. We built them all, number 1 and number 2

and number 3 and [238] number 4, all the machines,

the same as the drawing shows there, with the upper

stop.

Q. And the member 67, and which is moved by

the load in the machine, is a part which you call

your limit stop ( A. With the load.

Q. That is, you have an upper limit stop in the

operation of the mechanism on Exhibit 6 when you

have a load in it which will strike 67 and move it

up A. Yes.

Q. to throw the mechanism into neutral?

A. The neutral position and set a brake, yes.

Mr. Fryer: I didn't hear that answer.

(The answer was thereupon read.)
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A. Apply the brake.

Q. Your first machines, which you have called

here 1, 2, 3 and 4, all had that mechanism?

A. The first machine—all had this on—I mean

all had this on.

The Master: Referring to 67?

A. Referring to 67.

Q. (By Mr. Fryer) What other machines, if

any, besides your machines 1, 2, 3 and 4 were made

by you wThich had a part 67 wThich was moved up-

wardly by the load to throw the clutch into neutral ?

A. What is that question again? I didn't get

that.

(The question was thereupon read.)

A. All the rest of the machines of this model.

Q. How many more of this model did you make ?

A. Six more.

Mr. Fryer : We have consented that Mr. Geisler

might ask the witness some further questions on

direct, your Honor.

The Master: All right, Mr. Geisler.

Further Direct Examination

By Mr. Geisler

:

Q. You stated this morning, Mr. Gerlinger, that

the patent drawings for '025, that is to say, the

Plaintiff's Exhibit No. 5, was [239] made by a Mr.

Benton; is that correct?

A. That was Mr. Wetteland.

q. W-e-t-t-1-a-n-d ? A. W-e-t-t-e-1-a-n-d.

Q. Where is Mr. Wetteland?
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A. I tried to locate him but he used to work

here in Portland for the Portland Brazing & Ma-

chine Works, but he left for the East.

Q. And you don't know where he is?

A. No.

Q. Through whom did you make application for

patent on this Exhibit 5; that is your Patent

1457025, the patent in suit. Through whom did you

make application for that patent?

A. Baldwin & Wright.

Q. Baldwin & Wright? A. Yes.

Q. You stated this morning that after October

1st, 1921, I believe in December of 1921, you made

some changes in the hoist lifting and controlling

mechanism. A. Yes.

Q. Those changes I understand are shown by

this Exhibit 6? A. Yes.

Q. Please explain why the changes as shown in

Exhibit 6 were not incorporated in your patent

drawings as filed for the patent in suit.

A. The patent drawings were sent in before I

made the changes in the second machine.

The Master: Mr. Geisler, if you are talking

about changes I would like to have you ask the

witness to state what changes in mechanical con-

struction were made, so we will know what we are

talking about.

Mr. Geisler: Would you kindly tell the Master.

The Witness: The only changes that was made,

your Honor, is in the control levers. [240]

Q. You had better point to it by number and

color, if you wish, so the Court can see it.
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A. This lever 64 used to go—this lever used to

be straight through, but it connects with the same

lever, showing the mechanical change, and this little

bell crank

Q. You will have to give the bell crank a number.

A. This bell crank 66 was turned over to take

care of the duplication of the lower stop with the

upper stop, and that

The Witness : And the duplications were changed

from the patent drawing : this lower stop was dupli-

cation for the upper stop; I mean this upper stop

and this lower stop.

Q. What are the numbers of the stops that you

just have referred to f

A. Well, No. 91 is the upper stop and

Q. 91?

A. 91 and 90. This when you raise up with the

empty shoes, up to the end of the travel.

Q. You pointed to 91 as limiting the upper lift.

Look at that again and see whether you are right.

A. This is for the up stop.

The Master: When you say "this" what do you

refer to ? A. This lower, 91.

The Master : What is the number of it I

A. 91, your Honor.

The Master: That controls the upward move-

ment ?

A. Upper movement empty.

The Master: All right.

A. And this controls
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The Master: What number?

A. 65 controls the downward movement. As you

can see, it is just a duplication from the top to

the bottom. [241]

Mr. Geisler: I have a miniature here, your

Honor. I gave Mr. Fryer one, too. I happen to

have this same thing in three different positions. It

may be convenient for the Court to have it before

him.

The Master: I should like to have it. It is not

offered as an exhibit but merely as illustrative of

the testimony, as I understand.

Mr. Geisler: Yes, your Honor.

The Master : Very well.

Mr. Geisler: It is just a picture of that layout

—

I mean a photograph.

The Master: May I make an inquiry here so I

will understand?

Mr. Geisler: Certainly.

The Master: Or attempt to understand this as

it goes along. Relating what is shown in the draw-

ing with what is shown in this model, which is not

as yet in evidence but which counsel used in his

opening statement, referring to the

The Witness: To this (indicating)?

The Master : No ; I am referring to the red por-

tion immediately to the right of the end of the lever.

Where is that indicated upon the model?

A. It is right here.

The Master: That refers then to the crossbar,

descending crossbar, at the end of the lever ?
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A. Yes.

The Master : Now it appears to turn toward the

drum or flywheel of the machine. How is that in-

dicated?

A. Here (witness illustrating with model).

The Master: Perhaps I have not made my in-

quiry clear. I am referring now to this portion of

the bar. Does that continue on, or does that stop,

as shown here in the drawing %

A. No. That stopped there. That is over here

(indicating). [242]

The Master: That is what I am trying to get in

mind.

A. That is shown here (witness indicating on

model). This is the bracket right over here. It is

just cut off there.

The Master: It is merely a fastening bracket?

A. Yes.

The Master: That is all I wanted to ask. I think

I get it now.

Mr. Geisler: I at this time offer that model in

evidence as illustrating the operation. It is not ac-

curate, but it is illustrating the construction and

operation of the claim in suit.

Mr. Fryer: We object to it, if your Honor please,

upon the ground, first of all, that no foundation has

been laid, and on the further ground that it is not

in accordance with the drawings of the patent in

suit and for that reason is misrepresentative. I

think until a proper foundation is made to show
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that it truly and correctly represents the machine

in patent it should be excluded from the record.

The Master : On the ground that the proper foun-

dation has not as yet been made I shall sustain the

objection. I am not yet advised as to the propriety

of the other objection. But it will be marked 13

for identification.

(The model was thereupon marked for iden-

tification Complainant's Exhibit 13.)

Mr. Geisler : I think that is all.

Mr. Fryer: Nowt if the Court please, before we

proceed with our cross examination we ask that an

order be entered excluding all witnesses from the

court room except the witnesses representative of

the parties themselves. In that connection Mr. Grab,

of the Willamette-Hyster Company is the only party

here on behalf of the defendants who wr
ill be a wit-

ness, and he is representative of that corporation.

Mr. Geisler: Well, all the witnesses I have here,

Your Honor, [243] are Mr. Waters, wTho has just

stepped out, and Mr. Ballantyne, and Mr. Ballan-

tyne is a representative of the defendant corpora-

tion.

Mr. Fryer: Do I understand they are all officers

or executives of the plaintiff corporation, Mr. Geis-

ler?

Mr. Geisler: They are employed there.

Mr. Fryer: I think the exception only goes, if

your Honor please, to one witness on each side who
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is to represent the corporate entity, and that all

other witnesses, even though employed by a corpo-

rate party, are usually included in an order exclud-

ing witnesses.

Mr. Geisler: Well, we have the secretary and

treasurer here of the plaintiff corporation; we also

have the general superintendent here.

Mr. Fryer: We have no objection to one repre-

sentative to represent the corporate entity, but we

do object to a number of them, your Honor, if they

are going to be witnesses.

Mr. Flegel : I will say to the Master that none of

the defendants' witnesses have been in the court

room at any time during the proceedings, except

Mr. Grab.

The Master: What position do you take with re-

gard to the motion, Mr. Geisler ?

Mr. Geisler: Well, I don't know. I suppose it is

addressed somewhat to the discretion of the Court.

If the defendant insists upon it I will have to leave

it up to the determination of the Court.

The Master: Well, I know, but I want to be ad-

vised as to what your position is on the matter.

Mr. Geisler: Well, if it is ordered I will have to

—if your Honor means I shall have to go back there

and bring in these different witnesses one at a time

I can do that.

The Master: No. I mean, do you object to the mo-

tion; and, if so, what is the ground of your objec-
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tion and what modifications are agreeable to you?

[244]

Mr. Geisler : The party, Mr. Grab, who is retained

here in the capacity of an officer of the corporation,

—I would like to ask, in the first place, what is his

official position?

Mr. Fryer: Mr. Grab is the sole individual em-

ployed by the defendant Willamette-Hyster Com-

pany, who is in charge of the carrier business of

that concern. He is in direct charge of the manu-

facture and sale of the subject matter which is here

accused of being an infringement of the patent in

suit, and he, I think, is the only man in that organi-

zation having that detailed knowledge of that branch

of the business.

Mr. Geisler : Mr. Grab is also the one that brought

knowledge of this carrier which the defendant is

now making, and the carrier from the plaintiff's

shop.

The Master: I didn't get that statement, Mr.

Geisler.

Mr. Geisler: Mr. Grab is also the party formerly

working for the plaintiff who carried the device here

in controversy from plaintiff's shop into defend-

ant's shop and caused it to be made there; so I

think he is a very interested party.

Mr. Fryer: We submit that is no reason for deny-

ing the defendants' motion, Your Honor.

The Master: Is he an officer of the defendant cor-

poration \
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Mr. Fryer: He is a managing director, but he is

not a corporate officer. He is the sole man in the

defendant's organization, however, who manages

that branch of the business. It is a division of the

Willamette-Hyster Company and Mr. Grab is in

charge of that division of the corporation's business.

The Master : Of course, I shall permit the patentee

to be present. I shall permit such person of the

technical manufacturing force of the plaintiff to be

present and one of its representatives who is such as

secretary or president, as you may select. The other

witnesses I will order excluded.

Mr. Geisler: Well, your Honor, the patentee is

the president. [245]

The Master : You may select one other officer then

of the corporation.

Mr. Geisler: I will select Mr. Ballantyne, who is

its secretary. Your Honor, we have two men here;

one is the superintendent of construction, Mr.

Waters; he is not now present; and Mr. Dimick,

who has charge of constructive work in the shop.

The Master: Which one do you wish to select?

Mr. Geisler: Well, they are both material to us.

Just a minute ; I will ask who is the most important.

I will select Mr. Dimick then. He is the draftsman

and in charge of construction there under Mr.

Waters.

The Master: Very well. The Bailiff will make

arrangement for the accommodation of all other
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witnesses in the witness room, and all others except

the patentee—and is it Mr. Waters ?

Mr. Geisler: Mr. Dimick.

The Master: Mr. Dimick, and who is the other

officer, Mr. Valentine? Is it Valentine or Ballan-

tyne?

Mr. Geisler: Ballantyne.

The Master: Mr. Ballantyne may be present, and

counsel may understand that whenever they desire

to call or are ready to call their witnesses if they

will inform the bailiff he will take the message to

them.

Mr. Geisler: Thank you. Proceed, Mr. Fryer.

Cross Examination

By Mr. Fryer (Resumed) :

Q. Is the part marked 91 on the chart Exhibit

6 shown in the drawings of your patent here in

suit

!

A. No.

Q. Is there a part on the model, Exhibit 13 for

identification, marked 91 and corresponding to 91 on

on the chart, Exhibit 6 ?

The Master : Exhibit 13 is the model.

A. The model is shown the same as the drawing.

Mr. Fryer: May I have the question read again

please. [246]

(Last question read.)

Q. (By Mr. Fryer) Can't you answer that ques-

tion? A. I don't know what you mean.

Q. Can you find on the model, Exhibit 13, a part

corresponding to the part 91 on the chart, Exhibit

6?
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A. Part 91 (indicating on Exhibit 6) is right

down here (indicating on Exhibit 13 for identifica-

tion).

Q. Well then, what is your answer to the ques-

tion?

A. The part on the model is the same as on 91.

Q. Your answer then is that both the model, Ex-

hibit 13, and the structure shown on the chart, Ex-

hibit 6, have a part marked 91; is that right?

A. Yes.

Q. And your patent here in suit does not show

that part 91 ; is that right ?

A. That is right. I mean the patent drawing

don't show it.

Q. You mean the drawings of your patent here

in suit do not show the part 91

!

A. 91, no. It is just simply duplication from the

top.

Mr. Fryer: Just a minute. I move to strike the

voluntary statement of the witness, if your Honor

please.

The Master: No. I think it is a proper explana-

tion.

Mr. Fryer : It is an expression of a conclusion, as

I think. It started out to be, your Honor.

The Master: Let's have wiiat was said read.

(Last answer of the witness read.)

Mr. Fryer: Now read the question, please, Mr.

Reporter.

(Last question read.)
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Mr. Fryer : I will put it another way.

Q. Neither the drawings nor the descriptions of

your patent here in suit show or describe a part like

the part 91 on Exhibit 6 ; is that correct ?

A. I think that is described in the patent. [247]

Q. All right. Will you point out in patent Ex-

hibit 2 where the specification describes the part 91

shown on the chart 6. A. I don't

Q. Have you got the patent there?

A. It don't describe by number, no.

Q. Well, does it describe it in any other way

than by number?

Mr. Geisler: You mean, Mr. Fryer, specifi-

cally

Mr. Fryer: Just a minute, please. I object to

having the cross examination interrupted by inter-

rogation of counsel.

Mr. Geisler: I think it is fair to the witness.

When you speak of a patent you take into consider-

ation everything, the claims

Mr. Fryer: We object to coaching the witness,

if your Honor please, by the statement of counsel.

The Master: I don't think that is coaching.

Mr. Geisler: The patent should be read as a

whole, your Honor, and I think the question should

be put, Does he find specifically those parts, or those

specific parts in the specifications and drawings I

The Master: I can't control the method of cross

examination.

Mr. Geisler: No. I then object to the question

as misleading to the witness.
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Mr. Fryer: May I have the question read, if

your Honor please ?

(Last question read.)

The Master: The question is perfectly fair. Ob-

jection overruled.

The Witness : What is the question !

(Last question re-read.)

A. Yes.

Q. (By Mr. Fryer) Are you referring now to

the specification, the description or the claims ?

A. The specification.

Q. At what page and line? [248]

A. On page 1 and—just let me look through

here. Well, the claim on the first page, which

states

Q. What line, please?

A. 20, "Another object is to provide a form of

automatic stop for the lifting device that will oper-

ate when the limit of movement in either direction

is reached, and also apply a brake mechanism/'

Q. Do you find any other place in the descrip-

tion of the mechanism shown in the drawings where-

in the part 91 shown on Exhibit 6 is described in

your patent?

A. You will have to let me read that through.

(Witness peruses patent.) The only thing I see so

far, I find, "Other details may be varied in form

and location, and in general the invention is in-

tended to be limited only by the scope of the ap-

pended claims."
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The Master: Where are you reading from, Mr.

Gerlinger ?

A. From the description.

The Master : Yes, what line, what page ?

A. Seventy-five.

The Master : On the first page ?

A. On the second page. Yes, second.

Q. (By Mr. Fryer) All right, now, will you

point out the words which you find in the patent, or

the parts which you find in the drawings of your

patent, which show that the machine of your patent

has a part 91 which when it moves upwardly strikes

the bell crank lever and throws the clutch to neu-

tral ? A. Give me that statement again.

(The question was thereupon read.)

A. The patent don't describe—it describes it, but

the patent drawings don't show it. As I stated be-

fore, this change was made after the patent drawing

was sent in, and that is just a duplication of this.

The Master: When you say "that is a duplica-

tion of this" it doesn't get into the record. When
you speak of "that" what [249] are you referring

to on this drawing 6? You say "that is a duplica-

tion of this". Now, which is "that"

A. 65 is a duplication of 91—I mean 91 is a

duplication of 65. That is correct.

The Master: Now, when you say it is a duplica-

tion of it, in actual operation why is it a dupli-

cation I

A. This controls the downward stop and this

controls the upward stop (indicating).
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The Master: And why is it a duplication?

A. Well, you see, it has the same function.

The Master: Well, one controls the function of

an operation in one direction and one in the other?

A. Yes.

The Master : Could you eliminate number 91 and

get the same result ?

A. Well, you could eliminate 91. It is not so im-

portant as the 65.

Q. (By Mr. Fryer) In one of your preceding

answers you said these drawings wTere sent out be-

fore, or were sent at an earlier date. What did you

mean by that?

A. Well, the drawings were sent in January

—

the patent drawing was sent in in January, and

then

Q. January of what year? A. 1922.

Q. When you say patent drawings do you mean

your signed application for the patent here in suit ?

A. Yes, the patent on that—the patent in suit.

Q. When did you sign your application for the

patent here in suit, before or after you sent in the

drawings you refer to?

A. Before I made the change.

Q. All right, nowT
, let's get this straight. As I

understand your testimony, you prepared your ap-

plication for the patent here in suit and forwarded

it to your attorneys, Baldwin & [250] White, in

Washington ? A. Yes.

Q. And then after that you made the change

by which you incorporated 91 in the mechanism, is

that right?
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A. In the second machine, yes, that is right.

Q. So that the drawings and the description as

you prepared it and sent it to Baldwin & White did

not show the part 91 of Exhibit 6, is that true?

A. That is true.

Q. Now, in those drawings as you sent them to

Baldwin & White to file in the Patent Office the

only part which functioned to stop the load-lifting

means in the upward direction was the part 67, is

that right? A. 67.

Q. Is your answer yes ? A. With the load.

Q. Now, let me get a direct answTer, Mr. Ger-

linger. The question is this : In the drawings which

you sent to Baldwin & White for filing for the ap-

plication for your patent here in suit, the only part

which stopped the upward movement of the load-

lifting means is the part 67 in the drawings of that

patent, is that right?

A. That is right. As—the description, I mean,

will show it here.

Mr. Fryer: I move to strike the volunteered

statement of the witness, your Honor.

The Master: Overruled.

Mr. Fryer: May I have the last question read,

please, and the last answer, please ?

(The last question and the answer thereto

were thereupon read.)

Q. (By Mr. Fryer) And in those drawings as

you sent them to Baldwin & White and as they are

contained in your patent in suit the part 67 func-
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tions to put the clutch in neutral only [251] when

the load in the machine pushes that part 67 up-

wardly, is that right? A. That is right.

Q. As I understand your previous testimony,

you made about ten machines in which there was

contained a bar or member like 67 which put the

clutch in neutral only when the load of lumber

struck that bar, is that right?

A. That is right.

Q. I think the last one of those machines that

was made by you or your company was made about

in 1922, is that correct?

A. I wouldn't say that is correct, but the record

would show.

Q. What record do you refer to?

A. Corporation records.

Q. Have you any recollection of your own on

that subject ? A. I would say '23.

Q. About in 1922 or '23?

A. '23. I mean we made—we built similar—

I

mean—you have reference to this bar? You have

reference to this bar?

Q. The question was directed to when you last

made or sold a machine containing a bar like the

bar 67 of your patent which put the clutch in neu-

tral when the load in the machine struck that bar,

and I want to know when, about, you made the last

machine of that kind? A. About '23.

Q. And after that time your company, the plan-

tiff here, put on the market a hydraulically operated
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carrier instead of a machine with the bar 67 in it,

is that right ? A. That is right.

Q. And after your company had developed this

hydraulically operated carrier which it put out in

'22 or '23 it manufactured and sold that type ex-

clusively for some years, is that right?

A. Yes. [252]

Q. Now, do you remember about how long that

was that you made and sold that hydraulic machine

—and by you I mean your company?

A. Up to about '28, 1928.

Q. I think you took out some patents on some of

the features in that hydraulic machine, didn't you?

A. Yes. Yes.

Q. Do you think you could recognize any of

those patents that you took out on that hydraulic

machine ? A. Yes.

Q. Made and sold by the Dallas Machine &

Locomotive Works? A. Yes.

Q. I show you a copy of Patent Number 1480257,

issued in January of 1924, and ask you to state

whether or not that is one of the patents which you

obtained on the hydraulic machine of the Dallas

Machine & Locomotive Works?

A. That is right. That is correct.

Mr. Fryer: May I have marked for identifica-

tion the Gerlinger patent Number 1480257 just iden-

tified by the witness ? That will be Exhibit Number

14 for identification?
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The Master: 14 for identification?

(Patent Number 1480257 referred to was

thereupon marked for identification Respond-

ents' Exhibit 14.)

Q. (By Mr. Fryer) Now, those hydraulically op-

erated machines manufactured by Dallas Machine

& Locomotive Works from 1922 or '23 until 1928

had no automatic limit stops to automatically stop

movement of the load-lifting device at pre-deter-

mined upper and lower limits, did they?

A. They sure had.

Q. You didn't say anything in these patents

which you took out which was not true concerning

these hydraulic elevators, did you? A. Huh?
(The question was thereupon read.) [253]

A. No, I did not.

Q. Would you say, then, that it is a false state-

ment in the patent Exhibit 14 for identification

where it states that the hydraulic machine there

shown had no automatic upper or lower limit stops ?

A. I wouldn't say that that is a false state-

ment, no.

Q. That statement was probably true, wasn't it?

A. That is true.

Q. Did the hydraulic machine which was put out

by the Dallas Machine & Locomotive Works from

1922 or '3 to 1928 have a brake on the power-trans-

mitting means automatically applied upon the opera-

tion of an automatic limit stop ?

A. I couldn't answer—I couldn't answer that

question. I don't remember.
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Q. You don't remember that point?

A. No.

Q. How many of these hydraulically operated car-

riers did Dallas Machine & Locomotive Works make

between 1922 or '3 and 1928?

A. Our secretary-treasurer can answTer that

better. I don't remember.

Q. Have you no recollection?

A. Well, I didn't check the number.

Q. Have you no recollection whatever of the ap-

proximate number?

A. I recollect how many we built with rack and

pinion type, but not with hydraulic.

Q. Do you remember whether or not you made

one a year during those years?

A. Oh, no, no; we made quite a few, but I don't

remember the number. As I say, our Secretary-

Treasurer can give you that better than I can.

Q. Well, I just want it roughly, Mr. Gerlinger.

Was it as many as a hundred a year that you made

of the hydraulic machines from '22 or '23 to '28 ?

A. Oh, not a hundred a year, no; I wouldn't

say—my estimate, total about one hundred forty to

one hundred fifty. [254]

Q. All told?

A. I mean in the hydraulic.

Q. Yes.

A. We had 105 with the rack and pinion.

Q. Did you have anything to do with the manu-

facture or the sale of these hydraulic machines on

which you took out patents?
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A. You bet I had!

Q. Did you consider the presence or absence of

a brake or hoisting mechanism on those hydraulic

machines as a matter of any importance at all?

A. On the hydraulic? What is the question,

please ?

Mr. Fryer : Will you read it, please ?

A. What was this question?

(The question was thereupon read.)

A. Yes. Yes, it is. I considered them very im-

portant, on the hoist.

Q. To the best of your recollection today, though,

there was no brake automatically applied in those

hydraulic elevators to the hoisting mechanism when-

ever the operation of the load-lifting means was

terminated, is that right?

A. Give me that question again.

(The question was thereupon read.)

A. That is right.

Mr. Fryer: If the Court please, may I have the

patent Exhibit 14 for identification for just a mo-

ment ? With respect to the hydraulic carriers which

your company put out between 1922 or '3 and 1928,

it was true that the mechanism was such that auto-

matic stops and holding mechanism are thereby dis-

pensed with, is that right?

A. Well, automatic—you mean the governor is

entirely from automatic stop.

Mr. Fryer : I move to strike the answer, if your

Honor please, [255] on the ground that it is not re-
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sponsive. I think the defendants are entitled to a

direct "yes" or "no" answer, with whatever ex-

planation the witness wishes to make.

The Master: I think so. Read the question to

the witness. The witness will please answer the

question as put.

(The question was then read.)

A. I wouldn't call it automatic stops. It is en-

tirely different. Hydraulic is entirely different from

a mechanical standpoint.

Q. (By Mr. Fryer) Can't you answer that ques-

tion "yes" or "no" and then make an explana-

tion? A. No.

Q. You can't answer it?

A. No, I can't answer you that way.

Q. All right, I will ask another question: In

your patent Exhibit 14 for identification, in which

you were describing the hydraulic carriers of your

company, will you state whether or not what I am
about to read to you from that patent was a true

or a false description of the mechanism of those car-

riers: "Automatic stops and holding mechanism

are thereby dispensed with, since when the lifting

shoes are moved to one extreme position the pres-

sure will be held uniform and thereby hold them

in said position until the control valve is turned

to release the pressure and move the pistons in the

opposite direction." Now, was that a true or an

untrue statement concerning the operation

A. That is a true statement
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Q. Wait a minute; just let me finish my ques-

tion. Was that a true or an untrue statement with

respect to the operation of the hydraulic carriers

put out by your company from 1923 to '28?

A. That is a true statement, but

Q. Those hydraulic machines put out by your

company during the years I have referred to were

considered by your company supe- [256] rior ma-

chines to the machines first built by you having the

construction and operation shown in your patent in

suit ; that is true, is it ?

A. That didn't prove it so.

Mr. Fryer: May I have that answer, please?

(The answer wTas thereupon read.)

A. No, that didn't prove it so, while we came

back to the same machine again later.

Mr. Fryer: May I have the question and an-

swer, if your Honor please ?

The Master: Read the question and answer.

(The question and the answer thereto were

thereupon read.)

Mr. Fryer: I move to strike the answer as not

responsive. The question is in the past tense, as to

what was then considered, your Honor.

The Master: What you are trying to find out

from the witness, isn't it, Mr. Fryer, was whether

or not during the period they were putting out the

hydraulic machines they considered them to be

superior to the old mechanical type ?

Mr. Fryer : Yes, your Honor.
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The Master: During the time you were putting

out the hydraulic machines did you consider the

hydraulics a superior device to that of the old

mechanical pinion device?

A. At that time, yes.

The Master: Now, then, if you have any ex-

planation to make you may make it.

Q. (By Mr. Fryer) As a matter of fact, you

informed your trade in carriers during that period

of time that the hydraulic load-lift principle of your

carriers had marked a new turn in carrier opera-

tion, is that correct? A. Yes.

Q. One of the reasons that you advanced to your

trade for that statement concerning your hydraulic

carriers was that the hydraulic [257] carrier had no

couplings, knuckles, cables or screws to break nor

gears to strip, such as machines shown in your pat-

ent, is that right ? A. That is right.

Q. You advertised those hydraulic carriers of

yours extensively in various ways, didn't you, Mr.

Gerlinger? A. Not very extensively, no.

Q. You published advertisements in such trade

journals as The Timberman, did you?

A. Yes.

Mr. Fryer : If your Honor please, may I ask that

the witness be instructed to wait until I finish the

question before he answers, as it is hard for the

reporter to hear the answer when he interrupts I

The Master: Yes, Mr. Gerlinger, wait until he

completes his question before you answer.

A. All right.
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The Master : Because it is hard for the reporter

to get both of you when you are talking at the same

time. All right, read the question.

(The question and the answer thereto were

thereupon read.)

Q. (By Mr. Fryer) Your company was a sub-

scriber to The Timberman practically throughout

the period of time that it manufactured and sold

lumber carriers or elevators, is that true ?

A. I don't get that question.

(The question was thereupon read.)

A. The elevators ? That is something new to me.

Mr. Fryer: I move to strike the answer, if your

Honor please. A. That is not true.

Mr. Fryer : Ask to have the question read to the

witness.

The Master: The motion will be overruled, but

you may read the question to the witness, and I

will ask him to listen care- [258] fully and make an

answer to the question.

(The question was again read.)

A. That is not true.

Q. (By Mr. Fryer) You mean that you did not

subscribe to The Timberman at any time ?

A. That is true.

Q. You subscribed to The Timberman practically

throughout the period of time that your company

manufactured and sold these machines for elevating

and carrying lumber, is that right ?

A. Yes, that is right.

Q. I suppose you read the various issues of The

Timberman to see that your ad was properly con-
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tained therein whenever you put in an advertise-

ment of your carrier?

A. Well, I usually leave that up to the adver-

tising man.

Q. You yourself never checked any of your ad-

vertisements which were put in The Timberman, did

you I A. Quite often.

Q. When you did that did you do it by looking

at the particular issue of The Timber in question?

A. I didn't quite get that.

(The question was thereupon read.)

A. Naturally I would.

Q. And you wrere not the only one who was ad-

vertising carriers in The Timberman, wrere you?

Did some of your competitors advertise in there

also? A. Yes.

Q. One of those competitors was the Ross Car-

rier Company of Benton Harbor, Michigan, is that

true ? A. That is true.

Q. I show you the October, 1926 issue of The

Timberman and call your attention to the advertise-

ment appearing on page 65 over the name "Dallas

Machine & Locomotive Works, Dallas, Oregon", and

ask you to state if that is one of the advertisements

of [259] the hydraulic lumber carrier which you

have stated was made by your company?

A. That is right.

Mr. Fryer: Now, if your Honor please, maybe

it will shorten the procedure if the usual

A. Ordinarily—wait a minute

—

Mr. Fryer : Just a moment, Mr. Gerlinger,
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The Master : Just a moment. Wait until we hear

from counsel, then you may make any inquiry. Go
ahead, Mr. Fryer.

Mr. Fryer : I was about to suggest that it might

shorten the hearing if instead of following the usual

procedure we may be able to offer these exhibits out

of order on cross examination of the other side. If

not, I should like to have them marked for identifi-

cation and offer them later.

The Master: Well, unless there is objection on

the part of the other side you may proceed in that

manner. Do you object to that method?

Mr. Geisler: No, your Honor. In listening to

this matter I can't see the effect of direct examina-

tion, it isn't proper cross examination, but I am
willing to let it all go in so that your Honor may be

fully informed. I have no objection.

The Master: All right, it may be understood,

then, that either party may offer exhibits on cross

examination.

Mr. Fryer : That being the case, I wT
ill now offer

in evidence the exhibit marked for identification as

number 14, being patent number 1480257.

The Master: Is there objection to that Exhibit?

Mr. Geisler : Well, I imagine it will go in as the

defendants' exhibits, not as ours.

The Master: Oh, yes, they will go as defend-

ants' exhibits. Whoever offers the exhibit, it will

go in as that party's exhibit.

Mr. Geisler: Yes, your Honor. Very well, no

objection. [260]
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The Master: Very well, it may be received as

Exhibit 14.

(Said patent number 1480257, heretofore

marked for identification Respondents' Exhibit

14 was thereupon received in evidence.)

The Master: Now, Mr. Gerlinger, you had some

comment to make or question to ask and I had to

interrupt you. I would be glad to have you proceed

now.

A. What I wanted to try to say, your Honor,

that this advertisement, I wouldn't state if the

Dallas Machine & Locomotive Works put that ad-

vertisement in or our agent. We had a distributor

them days. That is why I made the statement that

we did, but I am not sure of that.

Q. (By Mr. Fryer) Is it your testimony, then,

that you don't know whether or not the advertise-

ment at page 65 of the October, 1926 Timberman

is a proper advertisement of your hydraulic car-

rier?

A. No, I mean on that particular one I am not.

Mr. Fryer: In view of the witness's statement,

your Honor, we merely mark for identification,

then, the advertisement, because he seems to have

some doubt about it, and ask that it be marked

The Master: It will become Respondent's Ex-

hibit 15 for identification.

(Page 65 of The Timberman for October,

1926 was then marked for identification Re-

spondents' Exhibit 15.)
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The Master: Do you desire it returned to you,

Mr. Fryer?

Mr. Fryer : I think probably

The Master: Do you desire it returned to you,

at this time?

Mr. Fryer: No, thank you; it may be there for

the time being.

The Master: All right, proceed. [261]

Q. (By Mr. Fryer) In presenting your hydrau-

lic carrier to the trade you also emphasized that

such hydraulic carriers revolutionized lumber car-

riers and were superior to the old-fashioned mechan-

ical chain- or screw-lift type of carrier, is that

right? A. That is right.

Q. One of the advertisements in which that fea-

ture was brought out is shown at page 113 of the

November, 1926 issue of The Timberman, which I

now show you, is that true ?

The Master: 1926?

Mr. Fryer: Yes, your Honor.

A. I answer the question the same that I did

before.

Q. What do you mean by the same as you did

before ?

A. That was—that ad was put in by our agent.

Q. When you refer to your agent you mean Ger-

linger-Stevens Engineering Company?

A. Yes.

Q. Who was the Gerlinger named in that com-

pany, the Gerlinger-Stevens Engineering Company?
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A. Well, there was no Gerlinger connected with

it. We only used the name Gerlinger on account of

the Gerlinger carrier.

Q. That was an organization in Portland, Ore-

gon selling Gerlinger carriers, is that right?

A. Yes, that is right.

Q. You have no quarrel, have you, with the as-

sertions made in that advertisement concerning

your hydraulic carrier at that time, have you?

A. No.

Mr. Fryer : We ask to have it marked for iden-

tification, page 113 of the November, 1926 issue of

The Timberman, as Defendants' Exhibit 16.

The Master: It becomes 16. It is marked for

identification ?

Mr. Fryer: Yes, your Honor. [262]

The Master : Very well.

(Said page 113 of The Timberman, issue of

November, 1926, was thereupon marked for

identification Respondents' Exhibit 16.)

Q. (By Mr. Fryer) I now show you pages 216

and 217 of the same issue of The Timberman for

November of 1926, and ask you to state whether

that is one of the advertisements of one of your

competitors, the Ross Carrier Company, which you

have referred to a moment ago, showing the Ross

carrier which you have stated

A. That is a Ross canier, the latest model.

Mr. Fryer : I now wish to have marked for iden-

tification as Defendants' Exhibit 17 pages 216 and
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217 of the November, 1926 issue of The Timberman.

The Master: 216 and 217 become Respondents'

17 for identification.

(Said pages 216 and 217 of The Timberman,

issue of November, 1926, were thereupon marked

for identification Respondents' Exhibit 17.)

Q. (By Mr. Fryer) Next I show you page 207

of the May, 1926 issue of The Timberman, appear-

ing over the name of Dallas Machine & Locomotive

Works, and ask you whether that is an advertise-

ment of the Gerlinger hydraulic carrier which you

have referred to ? A. That is right.

Q. That was one put out by the plaintiff in this

case, Dallas Machine & Locomotive Works ?

A. Yes.

Mr. Fryer: We now offer in evidence page 207

of the May, 1926 issue of The Timberman, if your

Honor please.

The Master: Any objection? Have you seen it?

Mr. Geisler: No, I haven't, but then I—this is a

copy, is it ? I might ask for information from coun-

sel what the pur- [263] pose of all this evidence

relative to hydraulic lifts or hydraulic lumber car-

riers is, as it is not, certainly, cross examination

of anything that the plaintiff has introduced here.

Mr. Fryer: If your Honor please, we have a

very good answer to that question but we can't make

it here without defeating the purpose of the cross

examination, and under those circumstances we ask

leave to connect up this subject matter with the

issues in the case Later on.
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Mr. Geisler: In that case, your Honor,

The Master: I don't think I shall let the matter

go at large, but I shall permit you to finish the

cross examination of this witness upon that subject

before answering the inquiry.

Mr. Fryer : I shall be very glad to do that, your

Honor, but it would completely defeat the purpose

of cross examination to answer in any detail Mr.

Geisler 's question.

The Master: Well, I appreciate that situation

sometimes arises, so I will permit the cross examina-

tion, but when the witness is excused then I shall

ask counsel to answer your inquiry and you may
then make appropriate motions with regard to this

testimony.

Mr. Geisler: Yes. I reserve, then, the right to

move to strike out all the testimony.

The Master: It will be reserved to you.

Mr. Fryer: This offer having been one to go in

evidence and not merely one for identification, we

ask at this time to substitute a photostatic copy for

the original, in order that the original may be re-

turned.

The Master : That may be done. Number 18.

(Said page 207 of The Timberman, issue of

May, 1926, was thereupon received in evidence,

and a photostatic copy thereof substituted for

the original and marked Respondents' Exhibit

18.) [2()4]

Q. (By Mr. Fryer) I now show you the June,

1925 issue, or a copy of the June, 1925 issue, of
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The Timberman, and particularly the advertisement

appearing at page 217 over the name of Dallas

Machine & Locomotive Works, and ask you to state

whether that is one of your advertisements of your

hydraulic lift? A. That is correct.

Mr. Fryer: We now offer in evidence page 217

of the June, 1925 issue of The Timberman and ask

that it be marked Defendants' Exhibit 19.

The Master: Any objection to the receipt of this

in evidence?

Mr. Geisler: Subject to my reservation, your

Honor.

The Master: Subject to your reservation.

Mr. Fryer : And likewise we ask leave to substi-

tute for that original, if the Court please a photo-

static copy of that exhibit.

The Master : That will be the order.

(Said page 217 of The Timberman, issue of

June, 1925, was thereupon received in evidence,

and a photostatic copy thereof was substituted

and marked Respondents' Exhibit 19.)

Q. (By Mr. Fryer) Now, in the Gerlinger

hydraulic carrier put out in June of 1925 were there

any exclusive Gerlinger features which gave those

hydraulic carriers the remarkable performance de-

scribed in that advertisement?

Mr. Geisler: I shall object to that question, your

Honor. I don't think it has the slightest thing to

do with this case.
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The Master : Well, unless counsel can show some

materiality to that question I shall sustain the ob-

jection. What do you claim for it? Merely the

question of whether they are making extravagant

claims in advertising?

Mr. Fryer: No, your Honor, it has a very defi-

nite and specific purpose, and my answer is still the

same. I beg your indulgence for the time being.

The Master: Very well, I shall permit the ques-

tion to be [265] put, reserving to counsel the right

to move to strike. Will you read the question to the

witness, and he will please answer it.

(The question was thereupon read.)

A. It sure was, for a carrier.

Q. (By Mr. Fryer) Will you name the first of

those exclusive features in that hydraulic carrier

which gave it that performance you there adver-

tise?

Mr. Geisler: Pardon me, all this continuing ex-

amination will be subject to the final ruling.

The Master: I think I shall excuse the witness

and ask him to retire to the witness room, so that

—

and I will hear counsel on that. You may step

aside, Mr. Gerlinger.

Mr. Fryer: The character of this examination

as cross examination is established by the fact that

this witness on direct stated that he first had knowl-

edge of the construction here complained of as an

infringement just a few months before the filing of

the bill of complaint. In other words, he anticipated
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our defense of laches. All of this evidence is directed

to the defense of laches as one of the points in con-

nection with the defense. * * * Futhermore, the evi-

dence is material to show that the patentee him-

self has abandoned and discontinued the manufac-

ture of a machine containing the characteristic fea-

tures of the drawings of this patent in suit, and

that goes to the merit of the invention and the scope

which should be accorded to it, and for that reason

the defendants are satisfied that the evidence being

brought out on this cross examination is material

and necessary to their cause.*******
With respect to the Ross carrier advertisement

which counsel refers to, the purpose of this exami-

nation wTith respect to these publications is for still

another objective. There are two defendants in this

case. The defendant Clark and Wilson Lumber

Company is a large user of lumber carriers, and it

uses two different [266] kinds of lumber carriers,

one made by the Ross Carrier Company and one

made by the other defendant in this case, the Wil-

lamette-Hyster Company. One of those Ross car-

riers, or two of them, it has used ever since 1923,

and we will show in the evidence to come that that

construction is substantially identical with the con-

struction of the Willamette-Hyster Company
charged to be an infringement. The cross examina-

tion here is developing the fact that this witness had,

or must have had knowledge of that construction
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which infringes if ours does ever since he looked at

these publications away back in that early day, and

it is material and necessary to prove the knowledge

on the part of this witness which he now disclaims, so

it would be a serious deprivation of the rights of the

defendant to be prevented from going into these

matters with this witness, which is largely the way,

their only way, of proving it.

The Master: * * * Well, I will permit you to

offer testimony which may tend to prove knowledge

prior to September, 1935 of the existence, not of the

Ross carrier but of the Willamette-Hyster's carrier.

That will be the ruling. I may say, however, that

the practice is before the Master that you may take

the testimony over the Master's ruling.

Mr. Fryer: That is pursuant to Rule 46, if the

Court please?

The Master: Yes.

Mr. Fryer: And then may I have the Court's

instructions as to whether or not we are to enter

exceptions to the Court's ruling here, in view of the

rather unusual wording of the last paragraph of

the Order of Reference? The practice with which

I am familiar requires the party to note an excep-

tion upon a ruling of that character under Rule

46, and unless advised to the contrary by the Court

I shall follow that practice and note an exception.

The Master: The practice in this district since I

have been Master has been to provide at the begin-

ning of the case that any party objecting or moving
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to question or testimony is allowed the [267] excep-

tion as a matter of course, and that will be the

order here unless counsel desire the strict rule fol-

lowed.

Mr. Fryer : That is quite satisfactory to us, your

Honor.

The Master: Is that satisfactory to you, Mr.

Geisler?

Mr. Geisler: Perfectly.

Mr. Geisler: With regard to this decree, as I

take it, your Honor, we are not going into the

matter of damages or recovery, but we are just

going to the point of having determined whether

the patent is valid and whether there has been an

infringement, because I think the other should be

taken up after the one question has been disposed of.

The Master: Well, I may say to both counsel,

so far as any recommendation the Master will make

in this case to the Court it will be upon the sole

question as to whether or not the Willamette-Hyster

device infringes or does not infringe upon that of

the patent and whether or not the patent itself is

valid, but I shall not undertake to make any recom-

mendation to the Court as to the decree upon any

other device.

Mr. Geisler: Yes, sir.

(The witness thereupon returned to the pres-

ence and hearing of the Master and resumed

the witness stand and was examined and testified

further as follows:)
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The Master: Now, will you read the last ques-

tion?

(The last question was thereupon read.)

A. Well, that

Mr. Fryer : Now, wait a moment

A. Well, it have four hydraulic cylinders, one

cylinder on each corner, with automatic governor

and clutch and automatic—I mean an operating

valve.

Q. (By Mr. Fryer) Was one of the exclusive

features of that Gerlinger hydraulic carrier a brake

which was automatically applied [268] when an

automatic stop ended upward or downward move-

ment of the load-lifting device ?

Mr. Geisler: Just a moment. I may not under-

stand your Honor's ruling, but I believe I shall

object. I object to the question as immaterial and

irrelevant. We are not concerned with a hydraulic

lift here. We are concerned only with a mechan-

ically operated lift.

The Master: It will be received solely upon the

proposition that the plaintiff has already given tes-

timony, given testimony upon direct examination,

as to the extent of the use of the device, of machines

including the device in the patent; in other words,

upon the question of commercial success. You may
answer. Was that question answered I

The Reporter: No, not yet.

The Master: You may answer the question, Mr.

Gerlinger.
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A. What [269]

The Master: The question was whether or not

the hydraulic machine which was advertised con-

tained any braking device. That is correct, is it

not?

Mr. Fryer : In substance, yes, your Honor.

A. No braking device, no.

Q. (By Mr. Fryer) I now show you a copy of

the May, 1924 issue of The Timberman and the ad-

vertisement appearing at page 147 entitled "Grer-

linger Lumber Carrier'', and ask you to state

whether that is one of the advertisements of your

company's hydraulic carrier put out by it?

A. Yes.

Mr. Fryer: I now offer in evidence page 147 of

the May, 1924 issue of The Timberman and ask to

substitute for that original page a photostatic copy

thereof and that it be marked Defendants' Ex-

hibit 20.

The Master: Any objection, Mr. Geisler?

Mr. Geisler: No, your Honor. This may be

taken—as I understand, all of this is merely for

the purpose of,—upon the issue of commercial suc-

cess?

The Master: That is all I am receiving it for.

Mr. Geisler: All right.

The Master : It may be received and marked Re-

spondents ' Exhibit 20.

Mr. Geisler : It may go on on that line.

The Master: Very well.
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(Said page 147 of The Timberman, issue of

May, 1924, was thereupon received in evidence,

and a photostatic copy thereof was substituted

for the original and marked Respondents' Ex-

hibit 20.)

Q. (By Mr. Fryer) Likewise I show you a

copy of the December, 1925 issue of The Timber-

man, and call your attention to the advertisement

appearing at page 147 thereof over the name of

Dallas Machine & Locomotive Works and ask you

if that also is [270] one of the advertisements of

your hydraulic carriers put out by your company?

A. Yep.

Mr. Fryer: I now offer in evidence page 147 of

the December, 1925 issue of The Timberman and ask

to substitute a photostatic copy for the original

thereof and that it be marked Defendants' Ex-

hibit 21.

The Master : So marked and received.

(Said page 147 of The Timberman, issue of

December, 1925, was thereupon received in evi-

dence, and a photostatic copy thereof was sub-

stituted for the original and marked Respond-

ents' Exhibit 21.)

Q. (By Mr. Fryer) I now show you the adver-

tisement appearing at page 170 of the December,

1925 Timberman and ask you to state whether or

not you recognize the machine shown in the adver-

tisement at that page as one of the machines sold

in competition with yours?
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The Master : What was that page, Mr. Fryer ?

Mr. Fryer: 170, your Honor.

A. What was that question, please ?

(The question was thereupon read.)

A. That is right.

Mr. Fryer: I now offer in evidence page 170 of

the December, 1925 Timberman and ask to substi-

tute a photostatic copy of that page and that it be

marked Defendants' Exhibit 22.

The Master: It will be so received and marked

and the substitution made.

(Said page 170 of The Timberman, issue of

December, 1925, was thereupon received in evi-

dence, and a photostatic copy thereof was sub-

stituted for the original and marked Respond-

ents' Exhibit 22.)

Q. (By Mr. Fryer) Will you state whether or

not any of the manufacturers of any of the com-

peting carriers illustrated in the [271] advertise-

ments referred to so far were licensed by you or

your company under the patent in suit ?

A. I didn't get that quite correct.

(The answer was thereupon read.)

A. No.

Q. None of those competitors of yours were

working under a license from your patent in suit?

A. No.

Q. The answer is that none of them were?

A. Yes.
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Q. Now I would like you to look at the Decem-

ber, 1928 issue of The Timberman, and the adver-

tisement appearing at page 165, and ask you to state

whether that also is one of the advertisements of

your hydraulic carrier put out by your company?

A. That is right.

Mr. Fryer: I offer in evidence, pursuant to the

procedure followed, a photostatic copy of page 165

of the December, 1928 issue of The Timberman, and

ask that it be marked Defendants' Exhibit 23.

(The photostatic copy of page 165 of The

Timberman, issue of December, 1928 was there-

upon received in evidence and marked Respond-

ents ' Exhibit 23.)

Q. (By Mr. Fryer) All of the Gerlinger ma-

chines as shown in the various advertisements re-

ferred to so far were adapted for hauling various

kinds of products in industry, is that true ?

A. That is true.

Q. They haul brick and cement and all sorts of

industrial products, is that correct?

A. That is right.

Q. They are not confined solely to the use of

hauling lumber, is that true ? [272]

A. No, that is right.

Q. You have pointed that fact out to the trade

in your various advertisements, and so forth?

A. That is correct.

Q. Now, after all this period of advertising the

hydraulic typo [273] of carrier the first time thai
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your company advertised a different type of carrier,

not hydraulic, was about in March of 1929, is that

right?

A. May I—I wouldn't make that statement, '29.

I don't remember.

Q. Well, to refresh your recollection in that re-

gard I show you the March, 1929 issue of The Tim-

berman, page 117, wherein you bring out the fact

that your company was making then both a mechan-

ical and hydraulic lift, and ask you to state whether

or not that refreshes your recollection that you first

started advertising a machine other than hydraulic

in or about March of '29.

A. That is right.

Mr. Fryer: I offer in evidence a photostatic

copy of page 117 of the March, 1929 issue of The

Timberman, and ask that it be marked Defendants'

Exhibit 24.

(Photostatic copy of page 117 of The Tim-

berman, issue of March, 1929, was thereupon

received in evidence and marked Respondents'

Exhibit 24.)

Q. (By Mr. Fryer) Now, during the years 1922

to the early part of 1929 did you or the Dallas Ma-
chine & Locomotive Works manufacture and sell

any machine to use as a lumber carrier other than

the hydraulic carrier as shown in your various

advertisements % A. No.

Q. Now, after you discontinued the hydraulic

carrier did the Dallas Machine & Locomotive Works
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manufacture a carrier having in it a member like

the bar 67 on Exhibit 6 which moves the clutch to

neutral when pushed by the load in the machine?

A. I would like to hear that question again,

please.

(The question was thereupon read.)

A. Yes. [274]

Q. When was that machine having that bar 67

in it constructed subsequent to the termination of

your hydraulic carrier? A. 1929.

Q. Was the

A. About. About 1929, I will say.

Q. How did the shape of that bar in the machine

built in 1929 compare with the bar 67 shown on

the Exhibit 6?

A. Practically the same.

Q. How many more machines having a member

in it like the bar 67 and having the function of

the bar 67 did the Dallas Machine & Locomotive

Works make after 1929?

A. Around a hundred.

Q. When did it make the last of those machines

containing the bar 67 in it ?

A. Oh—I take it back. I am wrong on that ques-

tion, your Honor. 67, we didn't make any only ten

of the machines like this. We didn't make any

since '29.

Q. In other words, when you abandoned the

hydraulic type of machine in 1929 you did not go
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back to the manufacture of a machine containing

a bar like 67 of your patent, is that right?

A. That is right.

Q. In the machines having a bar like the bar 67,

that bar does not perform any work in the machine

unless there is a load in the machine which moves

upwardly and pushes the bar up, is that true ?

A. That is true, yes.

Q. Does it make any difference in the operation

of the machine of your patent in suit what sort of

motive power is employed to drive the mechanism?

A. Yes, it would.

Q. In other words, your patent could not pos-

sibly be infringed by a machine which was oper-

ated by a steam engine, is that right ?

A. Well, yes, by a steam engine. [275]

The Master: Well, now, what does he mean,

—

could or could not be ?

Mr. Fryer: I am coming to that, your Honor.

Your opinion is, now, that a machine which is

driven by a steam engine instead of a gasoline en-

gine could or could not contain the invention of

your patent?

A. Not with the steam engine, no.

Q. In other words, in order to have the inven-

tion of your patent a person must use a gasoline

engine, is that right? A. A gasoline engine.

Q. And no machine or carrier having any kind

of motive power other than a gasoline engine would

infringe your patent, is that right ?
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A. Well, I don't know, I couldn't answer that

question. I think there is a legal question there.

Q. Do you understand the invention of your

patent in suit well enough to be able to recognize

it when you see it in a construction? A. Yes.

Q. Is it then your opinion as the originator of

this supposed invention that you could find it in a

lumber carrier having a steam motor instead of a

gasoline motor?

A. Well, I would answer this question with the

steam would be entirely different than with the gas

motor.

Q. Then your answer is that if the machine of

your patent were so constructed that the engine in

it were a steam engine instead of a gasoline engine

it would not contain what you would consider to be

your invention, is that true?

A. Well, I wouldn't answer that question. I

don't know.

Q. Well, do you consider that the gasoline en-

gine is an indispensable part of the thing which

you consider the invention of your patent in suit ?

A. What is that question? [276]

(The question was thereupon read.)

Mr. Geisler: I think I will object to that ques-

tion, your Honor. I don't think it is fair to the

witness. It really involves a question at law. Sup-

posing he had a steam turbine, it could be operated.

Whether that is or is not the equivalent of a gaso-

line motor is for your Honor.
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Mr. Fryer: I have some authorities upon that

point, if your Honor please. It is well established

that the inventor, who is the appraiser of his in-

vention, is the best judge of that, and cross exam-

ination intended to develop what the invention is

in his mind is the ultimate test. In the case of

Wood against Peerless Motor Car Corporation, 75

Fed. (2d) 554, at page 555, the court there states

and holds that the inventor's own appraisal of the

nature of the invention is of great importance.

In a similar ruling of the Circuit Court of Ap-

peals for the Sixth District, Smith Corporation ver-

sus Lincoln Electric Company, 82 Fed. (2d) 226,

229, the Circuit Court of Appeals said, in passing,

"The paper had a substantial function and effect"

—paper was the subject matter involved—"which

Smith considered essential to his invention. His

appraisal of the nature of his invention is of great

importance.

"

And there are further authorities to the same

effect.

The Master: Yes, but how does that become im-

portant in this particular patent ?

Mr. Fryer: Laying foundation for further cross

examination, it will give a very definite and suc-

cinct definition of what this man really contributed

to the art, if anything, and when the cross examina-

tion reaches that point I think the purpose of this

examination here will be quite clear and prove to

be quite helpful.
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Mr. Geisler : If your Honor please, I would like

to

The Master : You may go ahead-

Mr. Geisler: There is nothing to show that any

particular [277] kind of a motor with this particu-

lar invention is an indispensable element. If some

feature of this particular machine is indispensable,

for instance, those stops which control the lift,

either up or down, they are indispensable. That,

now, wThether the substitution, as I take the ques-

tion—counsel is asking the witness whether the sub-

stitution, as for instance, a steam turbine, for a

gasoline motor, all other things being the same,

wThether that is indispensable. Well, I don't think

that is a fair question, because it is a legal ques-

tion. If they base it on the point whether it is a

fair equivalent or not an equivalent, that is one

thing, but it is illogical to us that if there is any

difference between any kind of rotary device con-

nected by a coupling mechanism with the other

parts, the raising and lowering mechanism has any-

thing to do with it. Now, I can't see that it has

anything to do with this question whatsoever, and

I object to it.

The Master: Until I am better advised I shall

sustain that objection. I can see in the claim in

question an element which may or may not, from a

mechanical standpoint, rule out a particular source

of power. I will not further particularize it.

Mr. Fryer: May I have the answer to the ques-

tion under the rule, if your Honor please ?
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The Master: Yes, I will permit you to take the

answer under the rule.

A. What was the answer, please ?

The Master: Read the question to the witness,

please.

A. I mean the question.

(The last question was thereupon read.)

A. Read it to me again. I can't get it through

my head.

(The last question was again read to the wit-

ness.)

A. Yes. Yes.

Q. (By Mr. Fryer) A machine not having a

gasoline engine in it, then, would not be one em-

ploying the invention of your patent [278] in suit

would it?

Mr. Geisler: The same objection to that.

The Master: I shall sustain the objection. You
may take it over the ruling, if you desire.

Mr. Fryer : I will ask for the answer.

A. What was that question ?

(The question was thereupon read.)

A. I couldn't answer that question.

Q. (By Mr. Fryer) Why not?

A. Well, it is a legal question there, to my judg-

ment.

Mr. Fryer: May I have that answer there?

(The answer was thereupon read.)

Q. (By Mr. Fryer) What is legal about it that

you don't understand? What word in the question

do you not understand?
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A. Well, steam and gas,—with steam you have

to change the construction and principle. It takes

a different arrangement entirely.

Q. I suppose your answer would also be that

if someone employed an electric motor instead of a

gasoline motor in the machine of your patent such

a machine would not contain the invention of your

patent, is that true?

A. The electric motor would be the same way.

You act entirely different. Electric power is not

—

electricity is an entirely different matter again.

Q. So that as you see it the thing wThich you

created when you made the invention of your pat-

ent in suit was one which had a source of power

which was a gasoline engine and not an electric

motor or a steam engine, is that true?

A. That is right.

Q. Now, will you name the first mechanical fac-

tor which indicates to you that a machine with an

electric motor in it for raising and carrying lumber

would not be the machine of your patent? [279]

A. Well, an electrical would be entirely—the

construction wTould have to be entirely different.

The Master: In what respect?

A. Well, your stop. Electric motor is operated

by electricity, so you would have an electric

switch

The Master: Contact switch I

A. Yes, a contact switch, or you stop the motor,

and here you do not stop the motor, it is entirely

—
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I think,—I can't make myself believe, Your

Honor,—but I think you can prove that the electric

power can't compare with it, as the construction

entirely would have to be changed. That is my
judgment here.

The Master: All right, gentlemen, we will

resume.

Q. (By Mr. Fryer) Will you name the first me-

chanical construction which in your opinion differ-

entiates an electrically driven lumber carrier from

the one shown in the drawings of your patent.

The Witness: Let's see. What is the first part

of the question there?

(Last question read.)

A. If you use an electrical motor you have got

to have a reversible clutch. Is that the question?

Q. What do you say then is the first mechanical

structure which differentiates an electrically driven

lumber carrier from that shown in your patent?

The Witness: Will you give me that question

again?

(Last question read.)

A. I don't know if I can answer that question.

If this question is right, an electrical driven, if you

used the same—if you use a reversible clutch you

can drive that electrically as well as with the gas.

Is that your question?

Q. I understand then that in your opinion the

first mechanical [280] difference you would have to
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have to drive your lumber carrier electrically would

be a reversible clutch ; is that correct ?

A. That is right.

Q. The drawings and the description of your

patent in suit do not show a reversible clutch?

A. It sure does; don't it?

Q. Will you look at the drawings of your patent

in suit and point out what you understand is the

clutch in those drawings. May the witness have

Exhibit 2, please?

A. On page 1, on line 100, "The lifting device is

operated by the following mechanism. Power is

transmitted from the shaft 46 of the engine through

a reversible clutch of any desired type operated''.

Q. So the mechanism showTn in your drawings

and described in your specification in your patent

provides for a reversible clutch; is that right?

A. Reversible clutch, yes.

Q. Now in the drawings that reversible clutch is

merely show7n from the outside; that is, only the

external casing of the clutch is shown in the patent

drawings; is that true? A. Yes, that is true.

Q. And a handle or operating lever is shown ex-

tending from that housing as a means to operate the

clutch; is that right? A. Yes, that is right.

Q. In other words, in Figure 2 the reference

character 47 points to the housing in which this

reversing clutch is supposed to be contained; is that

your understanding? A. Yes.
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Q. And the lever 48 is shown extending from

that housing as a means by which the reversing

clutch mechanism of any kind contained in the

housing can be operated; is that your understand-

ing ? A. Yes.

Q. All right. Now will you name the next me-

chanical feature [281] which in your opinion

makes it impossible to use the mechanism of your

patent in suit with an electric motor.

A. There is no other feature as I know of it.

Q. In other words, the construction and arrange-

ment of your reversing clutch 47 is the thing which

you understand makes the invention of your patent

peculiarly suited to operation by a gasoline engine;

is that right?

A. No, not particularly a gasoline engine.

Q. It could be operated by electric motor as

well?

A. Motor, or any source of power, if you use

the reversible clutch, but you have to use this re-

versible clutch with this setup.

Q. And you patent shows such a reversible

clutch, does it? A. Absolutely.

Q. And your testimony now, then, is that you

can use any source of power in the mechanism of

your patent, steam or electricity or Diesel engine,

to operate the mechanism of your patent, provided

you have this reversible clutch 47 ; is that right ?

A. That is right, yes.
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Q. What you said before recess to contrary

effect is not correct; is that true?

A. Well, I meant this: that you couldn't do it

without, if you don't—if you have an electric and

take this clutch, or take them out, you couldn't

operate it.

The Master: Take what out*?

A. I mean if you take any feature out of that

reversible clutch you couldn't operate an electric

motor.

Q. (By Mr. Fryer) You merely mean to say

by that, that your reversible clutch is perfectly

well suited to operation by electric motor; is that

true?

A. No; no. If you let the motor run one way,

when you have got to run one way and you let the

motor run and cut the power off by the reversible

clutch, all right. [282]

Q. Now I think your testimony has varied a

little bit on that question and I wTant to clear it up,

if I can, by just a few simple questions. Is it your

understanding that with the mechanism shown in

your patent, including the reversible clutch 47, it is

possible to operate your mechanism with an electric

motor i

The Witness: Repeat that.

( Last question read.)

A. Yes; yes.
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Q. You can find then the invention of your pat-

ent in a lumber carrier having an electric motor as

its source of power, can you?

A. Source of power; that is right.

Q. Any source of powder?

A. Any source of power.

Q. Electric, Diesel or steam?

A. That is what I tried to bring out there as a

legal point, what the power got to do with it.

Q. Now is it your understanding, not as a legal

proposition but as a mechanical one solely, that the

invention of your patent can be found in a lumber

carrier having any source of power, gas, steam or

electric ?

A. Mr. Fryer, I couldn't understand what you

was driving at.

Mr. Fryer: Let's forget the past and just an-

swer this question. May I have the question read,

please ?

The Witness : You could use any kind of power,

any source of power, with a reversible clutch.

Mr. Fryer: Now can I have the question read

and get a direct answer to it, please.

(Last question read.)

A. That is right.

Q. In the drawings of your patent are the in-

ternal parts of the clutch contained in the housing

47 shown?

A. They are described, but the drawing don't

show, but they are described in the patent. [283]
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Q. The individual parts themselves?

A. No, not individual parts. The reversible

clutch.

Q. In other words, the patent merely attempts

to say that in this box 47 you have any kind of a

reversing clutch mechanism?

A. Any kind of a reversible clutch; yes, sir.

Q. And all you need to have is some kind of a

handle sticking out of that housing, or lever pro-

jecting out of the housing to operate the mech-

anism in the housing 47; is that right?

A. Well, it would have to be automatically con-

trolled.

Q. Well, all that the part 47 needs in order to

meet the requirements of your patent is that it

shall be a means to control power that can be set in

neutral, or in forward, or in reverse position; is

that right? A. Yes.

Mr. Fryer: May I have just a moment, your

Honor. We have an enlarged view of the drawings

of the patent which may facilitate reference to it,

your Honor.

Mr. Geisler: We have another one here, if you

want it.

Mr. Fryer: I ask to have marked for identifi-

cation the enlarged chart placed before the witness

as Defendants' Exhibit 25.

The Master: Respondents' Exhibit 25 for

identification. Now I understand these are en-

larged paicul drawings?
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Mr. Fryer: Yes, your Honor.

(The enlarged patent drawings were there-

upon marked for identification Respondents'

Exhibit 25.)

Q. Is the brake member 76 in the drawings of

your patent a friction brake? A. Yes.

Q. Between what parts of the mechanism does

the braking friction occur which is applied by that

brake? [284]

A. On the end of the shaft.

Q. When you refer to the shaft, what shaft in

your patent do you mean?

A. The extension of 76. I mean the shaft from

the worm out, from the worm housing out, right

here (indicating.)

Q. When you say " right here" you point to the

mechanism shown overlying the lever 76 on the en-

larged drawings of your patent? A. Yes.

Q. NowT referring to Figure 2 of the drawings

of your patent, will you state whether or not this

clutch operating lever 48 extends over or under the

final drive housing wilich extends across the frame

of your machine?

A. Which lever are you referring to?

Q. Clutch operating member 48.

A. It is running—this is the lever right here

The Master: When you say "this is the lever",

what?
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Q. (By Mr. Fryer) Will you state whether

the clutch operating lever 48, which you just

pointed to, extends over or under the final drive

housing of the machine shown in the patent draw-

ings ? A. Under.

Q. That is what you understand by

A. Yes.

Q. —the full line marking of the lever 48 shown

in Figure 2 crossing over the top of the final drive

housing; is that right?

A. Not over the top ; under.

Q. You understand that 48 passes under the

final drive housing? A. That is it.

Q. And it is not shown in dotted lines in the

drawings, Figure 2, to indicate that construction,

is it ? A. It shows very plainly here.

Q. Do you see the straight black line extending

from the upper toward the lower side of Figure 2

which crosses the lever 48? [285] I am merely ask-

ing you whether you see that line. A. Yes.

Q. That is the front line of the seat; is that

right? A. Yes.

Q. Now that line crosses the lever 48? You so

understand the drawing? A. Yes.

Q. And at the point where it crosses the lever 48

the top and bottom lines of the lever 48 are full and

not dolled lines; is that correct?

The Witness: Hive that question to me again.

Mr. Fryer: Will you read the question?

(Last question read.)
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A. Are full and not dotted lines. That is right.

Q. Do you understand that in drawings of this

kind dotted lines A. Yes.

Q. —represent figures that you see through

A. Yes.

Q. —another part? A. Yes.

Q. And if a line is solid, that means that you

see the part without any other part overlying it?

A. Yes.

Q. Is that your understanding % A. Yes.

Q. Do you see any part of the lever 48 dotted

from the front line of the seat to the clutch 47?

The Witness: Read that question.

(Last question read.)

A. Yes.

Q. It is dotted as you see it, is it?

A. Not in the front; in the back.

Q. Behind the seat?

A. Behind the seat. [286]

Q. But forwardly of the seat no part of the

lever 48 is shown in dotted lines; is that right?

A. No.

Q. Well, is it right or wrong?

A. You are right.

Q. NowT in front of the seat shown in full lines

we also see the final drive housing of your patent;

is that right? A. Where do you show it?

Q. Well, can you see the final drive housing on

Figure 2 of the drawings of your patent?
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A. Yes; right here (indicating).

Q. All right. Now will you tell us whether the

lever 48 passes over or under the final drive hous-

ing ? A. Under.

Q. It passes under it? A. Yes.

Q. As you see it in Figure 2? A. Yes.

Q. And that is your best understanding of the

drawing of the patent ; is that right ? A. Yes.

The Master: Is 44 the final drive housing?

Mr. Fryer: Yes, your Honor; it is the final

drive housing at one end. The other end is a sim-

ilar structure on the opposite side of the machine.

Q. Now do you know what the reference char-

acter 20 in the specification of your patent refers to?

The Witness: Which was that?

Mr. Fryer: Read the question, please.

(Last question read.)

A. No, I don't understand it.

Q. That is the best answer you can make to that

question also, isn't it, Mr. Gerlinger? [287]

A. Yes.

Q. Now I call your attention to page 2, lines 125

and 126 of your patent, where reference is made to

means for manually moving the clutch to operative

position. Is the part of the Gerlinger mechanism

there referred to shown in the Gerlinger drawings

of your patent in suit?

The Witness: Please read that.

(Last question read.)

A. 125 and 126?
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The Master : Lines 125 and 126, right hand lower

part of page 2, last paragraph.

The Witness : I don't find any such number here.

The Master: What he is referring to is this

(indicating)

The Witness: Oh, in the claims?

The Master: " Means for manually moving".

Now will you read the question to the witness.

(Last question read.)

A. Sure; yes.

Q. (By Mr. Fryer) Will you give me the num-

ber which is applied to that part on the drawings of

your patent; and you may refer to the chart. De-

fendants' Exhibit 25 for identification, before you.

A. By moving—on this the hand lever is not

shown here, and is shown 70 on Figure 1.

Q. You refer to the handle 70 in Figure 11

A. Yes; by moving this lever and engaging the

clutch.

Q. Do I understand you correctly then that the

part referred to in your specification that I called

to your attention, where it says " Means for manu-

ally moving the clutch to operative position", is

the handle 70 of your drawings ? A. Yes.

Q. Now if you look at line 130 of page 2 of your

patent, and lines 1 and 2 of page 3, I will ask you to

state whether the [288] part there referred to as

"Means for braking the transmitting means when-

ever the clutch is moved to neutral position", is

shown in the drawings of your patent?



272 Dallas Machine etc. Works

(Testimony of Carl F. Gerlinger.)

A. That shows right here (indicating).

Q. What is the number of that part you are

pointing to

!

A. 74 and 76.

Q. And 74 and 76 are the means for braking the

transmitting means whenever the clutch is moved to

neutral position, referred to in your patent ; is that

right

!

A. Yes.

Q. Now at lines 127 to 130

A. And I also—excuse me.

The Master : If you want to explain you may.

Q. (By Mr. Fryer) Do you want to make any

explanation? A. I also include lever 48, see.

Q. What do you mean? You include lever 48 in

the means for braking the transmitting means when-

ever the clutch is moved to neutral position.

A. Neutral position, yes.

Q. Then 48 is the clutch actuating lever ; is that

right ?

A. Yes. There is also the combination together.

There is this operative clutch—operative clutch and

also the braking means.

Q. Now the part 76, lever 76, is the brake lever

itself; is that right? A. 76, yes.

Q. And the small lever lying below 76 and

marked 74 is a lever with a cam at its upper end

so arranged that movement of 74 shoves the cam

under 76, lifts 76 and thereby applies the brake;

L8 that correct I A. That is correct, yes.

Q. Now 48 is merely the pari which moves the

cam lever 74; is that righl (
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A. And also operates the clutch.

Q. We will come to that later, but I am talking

about the brake now. [289]

A. Yes.

Q. And as far as the brake is concerned, all thai

48 does is to provide movement of the cam lever

there ; is that right ? A. 74 and 76.

Q. Well, I ask you is that rights Is it right or

wrong? A. 74 is wrong.

Mr. Fryer: May I have—well, strike it. I will

ask it again.

Q. Lever 74 is the lever that carries the cam on

it to lift 76; is that right?

A. That is right, yes.

Q. And 48 is the part that moves 74 in order

that it may do its work and lift lever 76; is that

right? A. That is right; yes.

Q. Now when you say in your patent, " Means

for braking the transmitting means '

',
you have then

the parts 74 and 76 which do that work and they

are actuated by the lever 48; is that your under-

standing ?

The Witness: Give that question to me again.

(Last question read.)

A. That is my understanding.

Q. Now if you will look at your patent at lines

127 to 130, on page 2, you refer to "automatic

means for moving the clutch to neutral position

upon a movement of the load lifting means to a pre-
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determined extent in either direction". Is the

mechanism there referred to shown in the drawings

of your patent I A. Yes.

Q. Will you give me a list of the reference char-

acters which are applied to the parts making up

that mechanism in the drawings of your patent.

A. Automatic stop, which is fastened on a rack

bar, with a lever, move control lever, to move clutch

in neutral position and drive the brake. [290]

The Master: That is number what?

A. 44. No—yes.

Q. (By Mr. Fryer) Mr. Gerlinger, I merely

ask you to list the numbers applied to the parts

constituting that mechanism in your drawings, and

you described its operation. For the time being

all I would like you to do for the Court is to list the

numbers of the parts on the drawings of your pat-

ent which constitute the automatic means for mov-

ing the clutch to neutral position upon movement

of the load lifting means a predetermined extent in

either direction? A. By moving hand lever.

Q. Just give us the numbers of the parts.

A. By moving hand lever

Mr. Fryer: I move to strike the answer, if your

Honor please, as not responsive.

The Witness: 70 in operative position, that will

engage clutch 47, and automatic stop 65, will trip

thai lever 65
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Mr. Fryer: May the Court please, I move to

strike that answer as wholly irresponsive to the

question.

The Master: He is giving numbers but inter-

polating in them a description of the numbers them-

selves. While perhaps it is not quite responsive,

yet I do not think it is objectionable.

Mr. Fryer: Proceed with your answer, then.

The Witness: Trip 65, and when the shoe trav-

els to the end of the travel will move lever in neutral

position and apply the brake, and lever 60—move

lever 60—48 and 74.

Q. Mr. Gerlinger, do you know your patent

structure well enough just to give me a list of the

numbers of the parts A. Well

Q. Just a minute. Let me finish my question: a

list of the numbers of the parts which constitute

the automatic means for moving the clutch to neu-

tral position on movement of the load lifting means

to a predetermined extent in either direction % [291]

A. Well, I have to follow them up.

Q. Well, just give me the numbers. Can you do

that, or can't you? A. Yes, I think I can.

Q. All right. Let me have the numbers.

A. 70, 48, 74, and 65, and 66. Offhand I would

say they were in general all of them.

Q. You don't consider that the part 67 then has

anything to do with moving the clutch to neutral

position, or do you?
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A. I have described

Mr. Fryer: Just a moment. Answer the ques-

tion, please.

A. Yes, in the upper movement with load.

Q. Then do you include 67 among the numbers

which you would list as constituting the automatic

means for moving the clutch to neutral position

upon a movement of the load lifting means to a

predetermined extent in either direction?

A. Yes, with load.

Q. Now that is all the parts that you have in

mind in the drawings?

A. Right offhand. I wouldn't say that I am
absolutely right, without following it up closer and

giving it a. study more.

Mr. Fryer: May I have an order striking the

statement by the witness in interruption of my
question, and then have the first part of my ques-

tion read so I may continue it

The Master : Yes. Strike it out and let the coun-

sel finish his question, Mr. Gerlinger, before you

answer. Let him finish his question.

The Witness: Yes.

Mr. Fryer: All right. Now may I have the first

part of the question, please ?

(The question was read as follows: "Now
that is all the parts that you have in mind in

the drawing" ) [292]
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Q. (Continuing) —which are included in the

language in your specification which refers to means

for moving the clutch to neutral position on move-

ment of the load lifting means to a predetermined

extent in either direction; is that right?

A. Yes.

Q. In that enumeration of parts which you have

given you have included the hand lever 70. Did you

mean to do that?

A. Yes, I mean to do that.

Q. The hand lever 70 is intended for use by the

operator in operating the machine !

A. For throwing in the clutch.

Q. Does the hand lever 78 do any work by itself

automatically if the operator doesn't move it?

A. Well, the hand lever goes in neutral position.

Mr. Fryer: 70 I should have said. I beg par-

don. Correct it to hand lever 70.

(The question as corrected was read as fol-

lows: "Does the hand lever 70 do any work by

itself automatically if the operator doesn't

move it?")

A. No, no. Yes, it does.

Q. What wTork does the hand lever 70 do by it-

self and without manipulation by the operator?

A. The hand lever is connected to it.

The Master: The question was, not whether it

moved but whether it did any work under the auto-

matic operation. That is your question?
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Mr. Fryer: That is the question, your Honor.

A. It does the work, yes. Without a lever it

couldn't do the work. [293]

Q. That may be a very interesting problem of

operation, but what I want to know is this: When
your automatic mechanism functions in the machine

to throw the clutch in neutral, does the hand lever

70 perform part of the work of pushing the clutch

into neutral? A. No; no.

Q. Now you have included in the list of parts

described in the specification as automatic means

for moving the clutch to neutral position the part

74. Did you intend to do that 1

?

A. 74? Sure.

Q. 74 is the cam lever which actuates the brake

76; is that right? A. Yes, that is right.

Q. Now what part of the work of pushing the

clutch into neutral is performed by the brake actu-

ating lever 74? A. 74 operates the brake.

Q. And does that push the clutch into neutral?

A. No.

Q. Then do you say that the part 74 performs

any part of the work of pushing the clutch into

neutral ?

The Witness: Give me that question again.

(Last question read.)

A. The clutch—the clutch and the brake levers

are all connected together.

Q. I understand that; but also that you don't

want to answer that question directly.
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A. Sure I want to answer it if I would know

how to answTer you.

Q. Just a minute. I will put the question again

in this form. When the mechanism of your patent

operates automatically to push the clutch into neu-

tral, does the brake actuating lever 74 do any of

the work of pushing the clutch to neutral %

A. No.

Q. Then we have left, among the parts which

you have enumerated [294] which function auto-

matically to move the clutch into neutral, the mem-

ber 67, which is colored black on this chart, Ex-

hibit 25, the set screwT
65, also colored black on this

chart, the bell crank lever 66, also colored black on

this chart? A. Yes.

Q. And according to your description the clutch

actuating lever 48; is that correct; as the parts

which operate automatically to move the clutch to

neutral

?

A. You say too many figures to think all at

once.

Q. All right; I will say it again then and make

it simpler for you. Am I correct now in understand-

ing that the parts of the drawings of your patent

which do work in moving the clutch to neutral auto-

matically are the member 67, which is struck by the

load, the bell crank lever 66
y
and the set screw 65,

and, according to your statement, the operating

lever 48

1
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A. The bell crank had nothing to do with the

lever 67.

Q. I didn't ask you that, Mr. Gerlinger. I will

have to put the question again, if you don't want

to answer it directly.

A. Well, I will answer it if

Q. Is it a fact that in the drawings of your pat-

ent, that the parts which do work to push the clutch

to neutral when the mechanism operates automati-

cally to stop the load lifting means, are the parts

67, the set screw 65, the bell crank lever 66, and the

clutch lever 48 ! Is that true or not true ?

A. Well, I don't know if you got all the mem-

bers. I wouldn't say if it is true or not true.

Q. You don't know; is that it%

A. No, I wouldn't say without tracing them

more out.

Q. Well, do you remember that a few questions

ago you stated that the parts in the drawings of

your patent which constituted automatic means for

moving the clutch to neutral position on movement

of the load lifting means a predetermined extent in

either direction were the parts 74, 70, 48, 65, 66 and

67? [295] Do you remember saying that?

A. Yes, I remember those.

Q. Yes, now do you remember that in a few

subsequent questions we agreed, I thought, that the

hand lever 70 and the brake actuating lever 74 in-

cluded iu that list did no part of the work of push-
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ing the clutch to neutral? Do you remember that?

A. Well, I still claim

Q. Or do you disagree with that?

A. I still—I don't—I wouldn't say. I am kind

of mixed up on it. I don't want to say until I am
right in my mind.

Q. Well, you said it once. Now do you want to

take it back?

A. No, I don't want to take it back, except I

studied it over.

Q. Well, have you studied it over enough now

to want to say that 74 and 70 do some of the work

of pushing the clutch to neutral ?

A. 74—no, I wouldn't say that. That clutch 74

is applying the brake and releasing the brake.

Q. Well then, isn't it true and accurate to say

that in the drawings of your patent the parts which

actually do the work of pushing the clutch into

neutral upon a, movement of the load lifting means

to a predetermined extent in either direction are

the parts 67, bell crank 66 and set screw 65, and, if

you want, the clutch lever 48?

A. Well, I would not want to say except there

may be another number or two short.

Q. Well, maybe you are referring to the cam 69

on the end of the lever 67. That is part of 67, isn't

it? A. Yes, that is right, 67.

Q. And 68 is the pivot of the lever 67, isn't it?

A. Yes.
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Q. Well then, let's add the parts that I have just

mentioned, then, and ask you this: Isn't it a true

and correct statement [296] that the parts 65, 66,

67, 68 and 69 are the parts which actually do the

work of pushing the clutch into neutral wThen the

load lifting means have reached a predetermined

point in either direction, including the clutch

lever 48?

A. Well, I want to answer you this question, but

I want a little time to study this and to know my-

self before I may answer that question correctly.

Q. Well, let me ask you this : Do you know what

the part 67 in the drawings of your patent is?

A. Yes.

Q. Do you know how it works ? A. Yes.

Q. Do you know what the part 66 is?

A. Yes.

Q. Do you know how it works ? A. Yes.

Q. Do you know how the part 65 works?

A. Yes.

Q. Do you know how the part 48 works?

A. Yes. But there is more than that to it.

Q. Do you knowT how the part 76 and the part 74

work ? A. Yes.

Q. Well then, what is it that you don't know

about this machine which prevents you from an-

swering A. Well, I want

Mr. Fryer: Just a minute. Don't interrupt my
question. May I have the question as far as I have

gone, please?

(Last question read.)
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Q. (Continuing) —my question?

A. I don't want to answer that question until I

am sure that I have got all the numbers in it.

Q. What is it in the drawings of your patent

which confuses you and makes you unable to state

what parts, if any, other than 65, [297] 66, 67, 68,

and 69 and 48, do the work of pushing the clutch to

neutral I

A. Well, offhand, that you have to follow up to

make it clear in your mind. I would say that I

wouldn't make a statement that I am absolutely

right and follow all the numbers out and then

answer my questions. Huh?

Q. Did you have anything to do with the making

of the invention of this patent ?

A. You bet, yes.

Q. Do you know anything about how the ma-

chine as a whole works?

A. You bet I do know.

Q. Do you know anything about the reference

characters on the drawings? A. Yes.

Q. And know what they represent?

A. Yes; yes.

Q. Can you point to anything in the drawings of

this patent which you do not understand ?

A. No, no.

Q. Can you point to anything in the specifica-

tions of your patent which you don't understand?
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A. Well, I wouldn't say. Maybe I don't. No,

I understand everything, but offhand talking that

way you can get it twisted around and it is not the

proper answer, but I want to try to get you—I will

try to clear up and not hide anything here.

Q. I merely want to know what you understand

about your patent. Now am I correct in understand-

ing, then, that you understand all the drawings and

all that is stated in the specifications of your patent

so that there is nothing in there wThich you do not

understand; is that right*? A. That is right.

Q. All right. Now will you say that it is not

true that the parts 65, 66, 67, 68, 69, and part 48,

are the parts of your [298] mechanism which do

the work of pushing the clutch into neutral position

on movement of the load lifting means a predeter-

mined extent in either direction?

A. No, I couldn't answer that question without

checking over.

Q. As far as you know that is true; is that

right ?

A. No, I wouldn't say without checking over.

Q. Well, how long do you have to have to check

it over?

A. Well, it will take me about five minutes

maybe.

Q. All right; will you do it, please.

The Master: By the way, gentlemen, it is now

ten minutes after five.
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Mr. Fryer: Well, I would very much like to be

able to get this five minute interval right here, if

I may, your Honor.

The Master: All right; we will wait for that.

I had not realized it had gotten that late.

(Pause.)

The Witness: Well, I will tell you, Mr. Fryer,

if you want to get this answer right it will take

me more than five minutes.

Mr. Fryer: I suspected that. If your Honor

please, I would like to see what the witness can

learn in five minutes about his own patent here.

The Witness: Well, I can

Mr. Fryer: So he can find out whether or not

he can answer this question and, with your Honor's

indulgence, I would ask that we may continue then

for at least ten minutes more.

The Master: Take your time and look it over

carefully, Mr. Gerlinger, so you can answTer the

question. In the meantime we will take a recess

until he has had an opportunity to look it over.

The Witness: I am ready, your Honor, in

roughly checking over. [299]

The Master: All right. Read the question to the

witness.

(The last question read wTas re-read to the wit-

ness.)

A. Well, by checking over I find that 48, 63, 64,

65, 66, 67, 69 and 74, 75 and 76 and 77. Now I might

not check that very accurately—accurate.
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A. (By Mr. Fryer) Do you mean by your

answer that the parts which you have now enum-

erated all perform part of the work of pushing the

clutch into neutral position wThen the load lifting

means have moved a predetermined extent in either

direction ?

A. I would say yes, but I wouldn't say that I am
accurate without—I just checked over very roughly,

see.

Q. In other wrords, you still are not sure of your

answer ? Is that it ?

A. Well, I say I am not absolutely sure of my
answer, why, if I left maybe a figure out of the

thing.

Q. Well, how long would it take you to learn

this patent of yours well enough to be able to an-

swer definitely as to all of the parts which perform

the work of pushing the clutch into neutral when-

ever the load lifting means have moved a predeter-

mined extent in either direction ?

A. Well, to make it clear it would take me a half

hour to an hour.

Q. All right. Well, during the adjournment will

you devote a half hour or an hour to a study of

your own patent here and be prepared to answer

that in the morning? A. Yes. Yes. [300]

The Master : Was there a substitution of photo-

static copies for Exhibits 16 and 17?
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Mr. Fryer: Just a moment, Your Honor; I will

find that out.

The Master: 15 is page 65 of the issue of Octo-

ber, 1926.

Mr. Fryer: I think not, Your Honor. I think

they were merely, so far, marked for identification.

Mr. Aurich: There wTere two that were not.

Mr. Fryer: Those were all marked for identifi-

cation, correct.

The Master: You may continue with your cross

examination.

Mr. Fryer: May I have Plaintiff's Exhibit 1,

please ?

Q. (By Mr. Fryer) You have been handed a

copy of your patent, Plaintiff's Exhibit 1. You have

stated, I believe, that you once built a machine

having the parts shown in the drawings of that; pat-

ent, Plaintiff's Exhibit 1. On or about what date

was that machine completed?

A. End of July, 1921.

Q. Where was that machine completed on that

date? A. Dallas plant.

Q. Is that the machine which you have pre-

viously referred to in your testimony here as your

first machine ? A. Yes.

Q. Did that first machine, completed in July of

1921, contain an automatic brake? A. No.

Q. Did it contain upper—or did it contain auto-

matic means for moving the clutch to neutral posi-
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tion on movement of the load-lifting means a pre-

determined extent in either direction?

A. Yes.

Q. Did it contain parts having the construction

and operation of the parts 90 and 91 on your draw-

ing Exhibit 6 in July of 1921 ?

A. Bar 67 and 65 and—65.

Q. Have you completed your statement now?

A. Yes. [301]

Mr. Fryer: I move to strike the answer, if

Your Honor please, as wholly unrelated to the

question, and ask that

The Master : The motion will be allowed.

Mr. Fryer: I ask to have the question read,

please.

(The question was thereupon read.)

A. Not 90 and 91.

Mr. Fryer: What is that answer, please?

(The answer was thereupon read.)

Q. (By Mr. Fryer) That is to say, then, your

first machine, completed in July of 1921, did not

contain parts having the construction or operation

of the parts 90 and 91 shown on Exhibit 6, is that

right ? A. That is right.

Q. After July of 1921 did you keep the machine

which you completed at that time or did you dis-

pose of it?

A. No, I kept the machine and rebuilt it.

Q. AVhere did you rebuild \t%
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A. In our plant.

Q. In Dallas ? A. In Dallas.

Q. When did the rebuilding of that first ma-

chine become complete?

A. End of September, 1921.

Q. When that first machine was rebuilt in Sep-

tember of 1921 did it become the machine which

you have referred to in your previous testimony as

your second machine?

The Master: I don't get that question. Read

that question.

(The question wTas thereupon read.)

A. No. It was the first machine.

Q. (By Mr. Fryer) Is it nowT your testimony

that the machine completed in July of 1921 also was

your first machine? A. Yes.

Q. So in your previous testimony when you re-

ferred to your first machine you referred through-

out to the machine completed in [302] July of 1921

and the machine rebuilt in September of '21, is that

correct? A. That is correct.

Q. Now, when this first machine was rebuilt, in

September of 1921, did it at that date contain an

automatic brake? A. Yes.

Q. Did it at that date contain automatic means

for moving the clutch to neutral position on move-

ment of the load-lifting means a predetermined ex-

tent in either direction? A. Yes.
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Q. Did it at that date contain parts having the

construction and operation of the parts 90 and 91

on your Exhibit 6? A. Not 90 and 91.

Q. That is, the machine as rebuilt and completed

in September of 1921 did not contain the parts hav-

ing the construction and operation of the parts 90

and 91 on Exhibit 6, is that right?

A. That is right.

Q. After this machine was rebuilt in September

of 1921 did you keep it or dispose of it?

A. Well, we delivered it to the Willamette Val-

ley Lumber Company at Dallas.

Q. Where was the Willamette Valley Lumber

Company of Dallas located at that time?

A. Right at Dallas, Oregon.

Q. How close to the Dallas Machine & Locomo-

tive Works ? A. Right next to ua

Q. And, as a matter of fact, the Dallas Machine

& Locomotive Works and the Willamette Valley

Lumber Company are all one property in Dallas,

aren't they I A. No.

Q. Aren't they adjoining properties?

A. Adjoining property, yes.

Q. What is the relationship between the Willa-

mette Valley Lumber Company and the Dallas Ma-

chine & Locomotive Works as it was in [303] Sep-

tember of 1921?

A. We had no relationship, except the manager

and I are cousins.
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Q. And that condition prevailed in September

of '21? A. Yes.

Q. After you delivered the machine completed

in September of 1921 to the Willamette Valley

Lumber Company do you know what became of the

machine after that?

A. The machine stayed in service until the end

of 1922. Our Secretary-Treasurer can answer that

question better, he got the shop record, what the

date

Q. I am only asking you for your own recollec-

tion and I want you to state now whether you per-

sonally have any recollection of what happened to

this machine rebuilt in September, 1921, after you

delivered it to the Willamette Valley Lumber Com-

pany? A. It was in operation.

Q. For how long? A. For a year.

Q. And then what happened to it ?

A. We rebuilt her.

Q. Where did you rebuild it?

A. At Dallas plant.

Q. When that machine which you took back

from the Willamette Valley Lumber Company wTas

rebuilt in your plant did it become the third ma-

chine which you have referred to in your previous

testimony ? A. No. No, no.

Q. When you rebuilt it after taking it back

from the Willamette Valley Lumber Company what

did you do with it after that rebuilding?



292 Dallas Machine etc. Works

(Testimony of Carl F. Gerlinger.)

A. We changed her into hydraulic.

Q. So that the machine which was rebuilt in

September of 1921, after being used for a short

time by the Willamette Valley Lumber Company,

was taken back by the plaintiff and rebuilt into

[304] a hydraulic machine? A. Yes.

Q. Is that correct? A. That is right.

Q. After you completed the rebuilding of this

first machine in September of 1921 what machine

did you next construct in the nature of a lumber

carrier at the Willamette Valley Lumber Company ?

The Master: You mean at the Willamette Val-

ley Lumber Company?

Mr. Fryer: I mean at the Dallas Machine &

Locomotive Works,—pardon me.

A. At October, first part of October, we started

the second machine, and finished the third—finished

two of them from October to February 1st, 1922.

Q. Referring, now, to the machine which you

say you started in the first part of October of 1921

at the Dallas plant, when was that machine started

at that time completed?

A. In September, 1921.

Q. Xow, wait a minute. You say you started the

design of it in October of 1921, and I am asking

you when you completed building it?

A. The first machine?

Q. No, I am speaking about the machine which

you say you stalled to build in October of 1921,
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after you had rebuilt the first machine in September

of 1921.

A. I stated at September finished the machine,

end of September, 1921.

Q. Yes, I understand that; and you delivered

that machine to the Willamette Valley Lumber

Company, didn't you? A. Yes.

Q. And you later rebuilt that machine into a

hydraulic machine, didn't you? [305]

A. Yes, and I

Q. And then after that you started the construc-

tion of another machine? A. No. No, no.

Q. Oh, you never built another one after that.

A. After I built the first one what went to the

Willamette Valley Lumber Company I started the

second one in the first of October, and the third one

—the two of them was finished by February 1st,

1922.

Q. I understand all that, but you are talking

about things I am not asking you about and you

are confusing your story. Now, let's go back and

start all over again. You have just told us that you

first built a machine that you completed in July of

1921. A. That is it.

Q. Do you remember that? A. Yes.

Q. And then you rebuilt that machine in Sep-

tember of '21 is that right?

A. I finished it in September, 1921.
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Q. Yes; and after finishing rebuilding it in

September, 1921 you delivered it to the Willamette

Valley Lumber Company, is that right?

A. Yes, that is right.

Q. And then you took it back from the Willa-

mette Valley Lumber Company and rebuilt it into

a hydraulic machine, is that right?

A. And then

Q. Now, is that right or wrong?

A. You are right.

Q. (By Mr. Fryer) After that machine was

rebuilt into a hydraulic carrier I understand you

commenced the construction of still another ma-

chine, is that true? The one you say you com-

menced [306] building in October, of 1921 ?

A. No, that is not right there. We built

—

changed it over to hydraulic, end of 1922,

Q. Yes.

A. —and we built the same as those factory

drawings show, 6, in October, 1921, and I stated

that we finished two of the same model at February

1st, 1922.

Q. Well, but what I w7ant to know7 is when did

you finish the machine which you started in October

of 1921. That one machine, when did you finish it?

A. End of September, 1921.

Q. How could you finish the construction of a

machine in Sej)tember when you commenced build-

ing it in October?
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A. That was the second machine, what I start

building in October.

Q. Well, now, let me see if I can help you out

on that, Mr. Gerlinger. Do you still have in mind

the machine which you took back from the Willa-

mette Valley Lumber Company and rebuilt into a

hydraulic machine ?

A. Yes, that was a year later.

Q. All right. Well, let's forget that machine

entirely, now, and go back to your plant in Dallas,

and tell me the first thing that you did after Sep-

tember of 1921 toward building another carrier be-

sides the one which you had rebuilt and delivered to

the Willamette Valley Lumber Company?

A. Not besides, no. Model

Mr. Fryer: Well, I move to strike that answer

as not responsive to the question at all, Your

Honor.

The Master: I think it is responsive, but I

doubt very much whether you and the witness un-

derstand each other.

Mr. Geisler: That is the trouble.

Mr. Fryer : Well, may I have that question read,

I think it is entirely proper.

The Master: The question was entirely proper.

Now, listen very carefully to the question, Mr. Ger-

linger. [307]

A. Yes.

Mr. Geisler: May I not suggest, Your Honor,

for the purpose of expediting things, that these ma-
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chines be referred to as number 2 and number 3,

instead of always omitting purposely that desig-

nation ?

The Master: Well, I can't control the form of

the questions that counsel asks. The question is

perfectly clear. In your judgment and mine it

might be better to use them by number, but counsel

is entirely within his rights.

(The question referred to was thereupon read.)

A. We built the second machine, started the

second and third machine of the same model, at

1921, first part of October.

Q. (By Mr. Fryer) You commenced the con-

struction of what you call the second machine in

the first part of October? A. Yes.

Q. Is that your testimony?

A. Which our shop records will show.

Q. All right. Now, when did you complete the

construction of that machine which you call the

second machine, which you commenced in the first

part of October of 1921

1

A. I finished about—the two machines

Q. I am not asking you about two.

The Master: Mr. Gerlinger, he is talking about

the second machine. When did you finish the second

machine. Don't pay any attention to the third

machine.

A. Well, Your Honor, I built the two together.
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The Master: That doesn't make a particle of

difference. Just tell him when you finished the

second. A. February 1st, 1922.

Q. (By Mr. Fryer) Now, did that machine

which you call the second machine, completed on

February 1st, 1922, contain an automatic brake ?

A. Yes. [308]

Q. Did it contain the part corresponding to the

part 67 of your patent in suit for moving the clutch

to neutral upon movement of the load in the ma-

chine a predetermined extent in one direction?

A. I would like to

The Master: Read the question.

A. Read the question.

(The question was thereupon read.)

A. No. It was in lowering it and hoisting it, in

both directions.

Q. (By Mr. Fryer) Did the machine which

you completed in February of 1922, and which you

refer to as your second machine, contain a bar like

the bar 67 shown in the drawings of your patent ?

A. Yes.

Q. Did that bar operate to move the clutch to

neutral position when the load pushed that bar up-

wardly ¥ A. Yes.

Q. Did the machine which you completed in

February of 1922, and which you call your second

machine, contain the parts like 90 and 91 shown on

your drawing Exhibit 6? A. Yes.
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Q. Now, you have referred to another machine

as your third machine. Was that one built along

with and at the same time as your second machine ?

A. Yes, that was built along with the second

machine.

Q. So that commencing in October and ending

in February of 1922 you built two machines, which

you have called your second and third machines, is

that right? A. Read that question again.

(The question was thereupon read.)

Mr. Fryer: I will correct that question to say

October of 1921, if Your Honor please.

A. We built the three machines.

Q. (By Mr. Fryer) All right, Now, let's go

back to what you call your second machine. Am I

right in understanding that [309] you commenced

building that machine in October of 1921*?

A. What was this question?

(The question was thereupon read.)

A. In October, 1921 we started building the sec-

ond machine, yes.

Q. (By Mr. Fryer) And that second machine

was completed in February of 1922? A. Yes.

Q. Did you commence building the third ma-

chine which you have referred to in October of

1921

!

A. Yes.

Q. And did you complete that third machine in

February of 1922? A. Yes.
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Q. All right. Now, with respect to the third ma-

chine, as you describe it, completed in February of

1922, did it contain parts having the construction

and operation of the parts 90 on your drawing Ex-

hibit 6—90 and 91 f A. Yes.

Q. Did it also contain a part like the part

marked 67 on the drawings of your patent in suit?

A. Yes.

Q. Did it also contain an automatic brake?

A. Yes.

Q. After completing what you call your second

and third machines, in October—in February of

1922, did you keep those two machines, or did you

dispose of them? A. We disposed of them.

Q. Did either of them come back into your pos-

session at any time subsequently? A. No.

Q. After completing your third machine, in

February of 1922, did you build any more lumber

carriers ? A. Yes.

Q. What was the first lumber carrier which you

built after February of 1922?

A. The fourth one, the same model. [310]

Q. The fourth one was the next one?

A. February—about February, 19—1922.

Q. Did that fourth machine, commenced in Feb-

ruary, 1922, when completed contain parts having

the construction and operation of the parts 90 and

91 on Exhibit 6? A. Yes.

Q. Did it also contain a part corresponding to

the bar 67 of your patent in suit ? A. Yes.
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Q. Now, I understand that after completing

your fourth machine—strike that, if you please,

Your Honor. When was this fourth machine, which

you started in February of 1922, completed"?

A. About April.

The Master: Of what year? A. 1922.

Q. (By Mr. Fryer) Am I correct in under-

standing that after completing the fourth machine,

in 1922, you constructed and completed six more

machines having substantially the same construc-

tion and operation as your fourth machine?

A. That is right.

Q. All right; and those six additional machines

contained parts substantially identical in construc-

tion and operation with the parts 90 and 91 on

Exhibit 6, is that right? A. Yes.

Q. And each one of those additional six ma-

chines contained a part having the construction and

operation of the part 67 of your patent in suit, is

that true? A. Yes, that is true.

Q. After you completed the last of those six

additional machines you did not thereafter build

any further machine containing a part having the

construction and operation of the part 67 of your

patent in suit, did you I

A. Read that question back, please. [311]

(The question was thereupon read.)

A. No.

Q. Every one of the ten machines which we have

now referred to, which contained a part having the
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construction and operation of the part 67 of your

patent in suit, also contained parts having the con-

struction and operation of 90 and 91 on your Ex-

hibit 6 except the first machine, is that right?

A. That is right.

Q. So that the first machine which you built is

the only machine which you ever built which had

only the part corresponding to 67 of your patent in

suit to stop upward movement of the load-lifting

means when it reached a predetermined point, is

that true? A. Yes.

Mr. Fryer: What is the answer, please?

(The answer was thereupon read.)

Q. (By Mr. Fryer) You have stated in your

previous testimony, "I was the first to think of and

to manufacture a carrier with a, positive lift and

automatic feature where automatic stop moved

clutch in neutral position and applied the brake."

By that answer did you mean that you produced a

machine having those features before somebody

else did? A. Absolutely.

Q. Before whom else? Everyone, you mean?

A. In a lumber carrier, yes.

Q. In other words, by that answer you mean to

inform the Court that no one else before you had

ever produced a machine having those automatic

features, is that right?

A. Not to my knowledge.

Q. And, also, you said in your previous testi-

mony, "I was the first with a positive,—first to
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think of and to manufacture with a positive lift

with an automatic feature." You mean to [312]

say that you were the first person who ever built a

machine containing those features, is that right?

A. A lumber carrier.

Q. What do you mean by lumber carrier?

A. A carrier, straddle truck, what

Q. Do those machines carry lumber only?

A. No.

Q. They carry all sorts of industrial products,

do they? A. Yes, but they should

Mr. Fryer : May I have that answer, please ?

(The answer was thereupon read.)

Q. (By Mr. Fryer) Now, when you com-

menced the construction of what you call your sec-

ond machine and put into it parts having the con-

struction of parts 90 and 91 on your Exhibit 6,

what was your reason for putting those parts in

that machine?

A. To put—the reason for that was that if you

raise the shoe without a load, that the automatic

—

that you would automatically cut it without the

load, and it was

Q. In other words—go ahead.

A. —and it was only duplication from the top.

Q. In other words, your purpose in putting the

parts 90 and 91 in your second machine in addition

to the part 67 was to fix the machine so that the

load-lifting means would stop on reaching a pre-

determined point in an upward direction, irrespec-
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tive of whether the machine had any load in it or

not, is that right? A. That is right.

Q. The machine would not do that without parts

90 or 91, would it? A. Not without the load.

Q. Do I correctly understand your testimony to

be that you first learned of the construction of the

Willamette-Hyster 's machine in September of 1935?

[313]

A. Get that question again. I didn't

(The question wTas thereupon read.)

A. No.

Q. When did you first learn of the construction

of the defendant Willamette-Hyster 's machine?

A. About 19—about 1926, '27.

Q. How did you come to find that out in that

year, 1926 or '7?

A. Well, through the advertising, or through

the people and machine what they sold.

Q. You are referring now to advertisements put

out by the defendant Willamette-Hyster Company,

or the Willamette-Ersted Company ?

A. Willamette-Ersted— no, the Willamette-

Ersted—it was The Willamette Iron Works, Willa-

mette Iron & Steel Works.

Q. The first advertisements which you saw, then,

were advertisements put out by the Willamette Iron

& Steel Company advertising the construction of

the Willamette-Hyster 's machine, is that right?

A. I don't get that, please.

(The question was thereupon read.)
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A. I wouldn't say the Willamette-Hyster ma-

chine. At that time it was Willamette Iron & Steel.

Q. That was the name of the company at that

time, as you understand it ? A. Yes.

Q. There was no difference in the construction

of the machine, though, advertised at that time and

the construction of the machine as you know it at

this time, was there?

A. Well, I couldn't say that, and I didn't in-

spect any.

Q. You didn't inspect any Willamette Iron &

Steel machines in 1926 when you saw the advertise-

ments of that machine, did you ? A. No. [314]

Q. Was the Willamette Iron & Steel machine

sold in competition with yours in 1926 ?

A. Yes.

Q. It was sold in and around Portland, Oregon?

A. Yes.

Mr. Fryer: May I have that question and an-

swer read, if Your Honor please ?

(The question and the answer thereto w^ere

thereupon read.)

Q. Knowing that the Willamette Iron & Steel

Company was making a lumber carrier and selling

it in competition with yours in and around Port-

land, you did not make any efforts to see what that

machine was like, as far as its construction was

concerned ? A. No.

Q. Did anyone in your company pay any atten-

tion to how this competing Willamette Iron &

Steel machine was built at that time ?
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A. Not that I know of.

Q. In other words, the Willamette Iron & Steel

Company came on the market with a competing

machine, and, so far as you knowT

, neither you nor

anyone in your company made any effort whatso-

ever to see what the construction of that machine

was like; that is true, is it?

A. That is true, yes.

Q. You just let them sell this machine in compe-

tition with yours and paid no attention to it what-

ever, is that correct ?

A. No, except in advertising what we saw; no

more than that.

Q. Do you remember nowT whether or not the

Willamette Iron & Steel's advertising literature

which you saw in 1926 or *7 advertised the auto-

matic stops and brakes contained in that machine?

A. No.

Q. You don't remember whether it said that or

not? A. No.

Q. Are you prepared to say that that advertis-

ing did not em- [315] phasize those features in the

Willamette Iron & Steel Company's machine at

that time? A. I don't—I couldn't say that.

Q. As far as you know, those advertisements

may have explained the construction and operation

of the Willamette Iron & Steel machine's auto-

matic stops and automatic brake, is that true?

The Witness: Did I answer that question?

(The question was thereupon read.)
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A. No.

Q. (By Mr. Fryer) : When you looked at a

Willamette-Hyster machine, as you have stated you

did in or about September of 1935, where did you

find that machine to look at it in that way?

A. At Forest Grove.

Q. In Oregon? A. Yes.

Q. Did you have any trouble or difficulty in

looking* at that machine? A. Not at all.

Q. That was not a difficult thing to do with re-

spect to one of the defendant's machines in the

field, was it? A. What was that question?

(The question w^as thereupon read.)

A. No. I went for that purpose.

Q. Was that machine out in the open, or was it

at somebody's plant, when you saw it in September

of 1935?

A. It was at a lumber company's plant.

Q. Now, is it your understanding— What lum-

ber company, by the way? A. Miller.

Q. The Miller Lumber Company, is that the

name?

A. No—well, I couldn't tell you the name of it.

Q. Is it your understanding that the machine

which you saw at [316] the Miller Lumber Com-

pany, if that is the name of the place, was the first

machine made by Willamette-Hyster Company or

its predecessors containing the construction which

you say comes within claim 4 of your patent ?

A. Give me that question again, please.
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The Master: Read the question. I don't quite

get it myself.

(The question was thereupon read.)

A. I couldn't say that. That is the first machine

I saw.

Q. And, as far as you know, that is the first ma-

chine ever made by Willamette-Hyster Company
containing construction which you believe comes

within claim 4 of your patent, is that right ?

A. Read that question.

(The question was thereupon read.)

A. So far as I know. I mean that is the first one

I saw.

Q. And I guess it is also the fact that, as far as

you know, the Willamette-Hyster Company never

tried to sell a carrier to any of your customers prior

to September of 1935, is that right ?

A. Oh, no. No. That is not the fact. They sold

carriers to our customers.

Q. Had you never heard of any efforts on the

part of Mr. Grab, working for the Willamette Iron

& Steel Company, to sell Willamette Iron & Steel

carriers to your customers prior to 1935 ?

A. Yes. Yes.

Q. And I suppose you never paid any attention

to the fact that Mr. Crab, of Willamette Iron &
Steel Company, was trying to sell carriers to some

of your customers ? [317]

A. Yes, I paid attention. We tried to get the

order if we could.
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Q. You never concerned yourself with what

kind of a machine Mr. Grab was trying to sell to

your customer, did you? A. No, no.

Q. You didn't know whether the machine that

he was trying to sell to your customers contained

features which you considered yours or not, did

you ? A. No.

Q. In other words, you were perfectly happy

to have Mr. Grab to sell to your customers a ma-

chine containing features which you considered to

be your own and didn't make any investigation to

find out whether he was doing that or not, is that

true?

A. It was not my business. I didn't think I

would go around and look at what features are all

on the machine.

Q. Well, wTere the fact recited in my question

true at that time ?

A. What was that question, please?

(The question referred to was thereupon read.)

A. I didn't make any investigation, that is true.

Q. Now, this machine which you looked at in

September of 1935 at Forest Grove, in Oregon, that

machine was at a place called the Forest Grove

Lumber Company, wasn't it?

A. I couldn't say. All what I know is the man-

ager's name, Miller.

Q. And Mr. Miller is the manager for the lum-

ber company where you inspected the machine in

September of 1935? A. Yes.
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Q. Have you ever sold carriers to that concern

managed by Mr. Miller at Forest Grove?

A. No.

Q. Have you ever tried to?

A. Not personally, no.

Q. Someone in your organization has tried to

do so? A. I don't remember. [318]

Q. Can you name any one of your customers that

you have referred to to whom Mr. Grab tried to sell

carriers ?

A. Sold to Shevlin-Hixon at Bend, Oregon, two.

Q. And when was that? A. 1935.

Q. Now, do you know of any other customer of

the Dallas Machine & Locomotive Works to which

Mr. Grab tried to sell lumber carriers at any time

between 1926 and 1935?

A. Yes, Glendale Lumber Company.

A. Yes, at Glendale, Oregon.

Mr. Fryer: May I have that answer, Mr. Re-

porter, please?

(The answer was thereupon read.)

Q. Was that the Glendale Lumber Company

at Glendale, Oregon?

A. Well, I wouldn't say sure if that is the lum-

ber company's name.

Q. When did you find Mr. Grab attempting to

sell a lumber carrier to that customer of yours at

Glendale, Oregon?

A. About two or three years ago.

Q. Two or three years ago?
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A. Yes, about.

Q. Is that the first occasion that you can now
recall on which Mr. Grab ever attempted to sell

any carrier to any customer of yours in competition

with your machine ?

A. Well, I have to do a little thinking.

Q. Well, will you please do that thinking and

then answer the question.

A. Medford, Oregon.

Q. And on or about what date did Mr. Grab at-

tempt to sell a competing carrier to one of your

customers at Medford, Oregon?

A. I don't know what year.

Q. However, it was before the attempt to sell

one to the company at Glendale, Oregon, is that

your recollection ? A. Yes. [319]

Q. How long before?

A. I couldn't say how much before.

Q. A year or two?

A. I couldn't say that. I might be off a year or

two.

Q. Do you remember the name of the concern

at Medford, Oregon? A. OwTens-Oregon.

Q. How do you spell that, please?

A. Owens Lumber Company.

The Master: O-w-e-n-s hyphen Oregon.

Q. (By Mr. Fryer) : Now, what if anything

did you do when you found out that Mr. Grab was

attempting to sell a competing carrier to the Owens-

Oregon Lumber Company at Medford, Oregon?

A. Didn't do anything.
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Q. You didn't concern yourself about whether

or not the machine he was trying to sell to your cus-

tomer contained features which you considered to

be yours or not, did you ? A. No.

Q. If Mr. Grab was doing that, that was some-

thing that you were perfectly satisfied to have him

do?

A. Oh, no. I wouldn't be satisfied if I would

have knowed it.

Q. It would have been something that you would

have objected to very strenuously had you known

about it, is that right ? A. You bet

!

Q. And yet you took no steps to find out

wThether or not this machine contained any features

which you considered yours; is that also true?

A. Yes, that is true.

Q. (By Mr. Fryer) : Did you ever supply for

your attorney, Mr. Geisler, any circulars of the

Willamette-Ersted Company showing the construc-

tion of the machine which you considered to be an

infringement in this suit? A. Yes.

Q. Did you supply to Mr. Geisler the Willa-

mette-Ersted Company's [320] circular which he

attached to the bill of particulars filed in behalf of

your company in this case ?

A. Please state that again.

(The question was thereupon read.)

Mr. Geisler : I might say that is called
i

' Service

Manual" in the bill of particulars, so we will know

what you are talking about.
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The Master : That is what you refer to ?

Mr. Fryer : Yes, Your Honor.

A. I did not. Mr. Waters, our general superin-

tendent.

Q. (By Mr. Fryer) : That Service Manual,

which was entitled "Willamette-Ersted Company",

did not carry the name "Willamette-Hyster" on it

anywheres to your recollection, did it?

A. I don't remember.

Q. It is your understanding that Willamette-

Ersted was the name of Willamette-Hyster Com-

pany before it was changed to Willamette-Hyster,

is that right? A. That is right.

Q. Do you know where Mr. Waters obtained

this Willamette-Ersted Service Manual which wTas

handed to your attorney, Mr. Geisler?

A. What was that question, please?

The Master: Do you knowT where Waters got

that manual? A. No.

Q. (By Mr. Fryer) : Do you know wThen he got

it? A. Sometime in September, 1935.

Q. Do you remember how long it has been since

the defendant has been called the Willamette-

Ersted Company? A. I don't remember.

Mr. Fryer: May the witness be shown Plain-

tiff's Exhibits 9, 10, and 11, if the Court please?

The Master : Certainly. You are about to go into

another phase of the matter, are you?

Mr. Fryer: Yes, sir.



vs. Willamette-Hyster Co. ei at. 31 >

(Testimony of Carl F. Grerlinger.)

The Master: Well, the change of reporters is

coming now and we will take a recess for five min-

utes. [321]

(A short recess was then had.)

Q. (By Mr. Fryer) : I show you the drawing,

Plaintiff's Exhibit 9, ask you to examine it and

state whether or not you find in the construction

represented on that exhibit parts having the con-

struction or operation of the parts 90 and 91 on

your Exhibit 6? A. 90 and 91 isn't on here.

Q. I now showT you the drawing Plaintiff's Ex-

hibit 10, ask you to examine that drawing and state

whether or not the construction represented on that

drawing contains any parts having the construc-

tion and operation of the parts 90 and 91 of your

Exhibit 6 ? A. No, not on—90 and 91.

Q. The structure shown on Exhibit 10, then,

does not contain parts having the construction and

operation of 90 and 91 on Exhibit 6 ?

A. Not on this drawing.

Q. That drawing you have in your hand is Ex-

hibit 10 ; is that right ? Look at the back of it.

A. Exhibit 11.

Q. Eleven? A. Isn't it?

Mr. Fryer : I have got Exhibit 11 here.

The Master: Maybe I misnumbered them. The

proper numbering is on the front.

Mr. Fryer: I have 11 in my hand, your Honor,

and the bailiff has one which has 10 on the front

of it.
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The Master: Yes. That is wrong on the back.

The Witness: Yes.

Q. (By Mr. Fryer) : The paper you now hold is

Exhibit 10? A. That is right,

Q. And you do not find on Exhibit 10 any con-

struction substantially identical in construction and

operation with the parts 90 and 91 on your Exhibit

6; is that right?

A. There is nothing on like 90 and 91, no. [322]

Q. Now will you look at the drawing Plaintiff's

Exhibit 11 and state whether or not the mechanism

shown thereon contains any parts having the con-

struction and operation of the parts 90 and 91 of

your Exhibit 6? A. No.

Q. That mechanism also, then, is a mechanism

which operates without having in it any parts like

the parts 90 and 91 of Exhibit 6 ; is that your under-

standing ?

The Witness: Give me that question, please.

(Last question read.)

A. That don't have any 90 or 91, no.

Q. 90 or 91. That is what I meant to say. The

drawings 9, 10 and 11, as I understand your testi-

mony, were made by someone for you ?

A. Yes; Mr. Wetteland.

Q. And Mr. Wetteland was acting under your

directions when he made those drawings?

A. Yes, sir.

Q. Did you supply Mr. Wetteland with any

preliminary sketches or drawings for him to follow

in making either exhibit 9 or 10 or 11?
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A. Yes, I did.

Q. Have you got those sketches now?

A. No.

Q. Do you remember what they were like?

A. It was the same as this drawing shows.

Q. The sketches which you supplied to Mr.

Wetteland were sketches showing the same con-

struction as appears on Exhibits 9, 10 and 11 ?

A. Yes.

Q. Who made those sketches ?

A. I did.

Q. When did you make them?

A. At the early part, May and June. [323]

Q. Of what year? A. 1921.

Q. Were those sketches as complete in every re-

spect as the drawings which appear on Exhibits 9,

10 and 11?

A. I wouldn't say—I didn't make any complete

working drawings. I had a man up in Dallas make

them for me.

Q. What was the man's name up in Dallas you

refer to ? A. Name of Benton.

Q. How do you spell that?

A. B-e-n-t-e—t-e-n.

Q. B-e-n-t-e? A. t-t-e-e-n.

Q. t-t-e-n? A. Yes; and Mr. Parish.

Q. Mr. Parish and Mr. Benton then made the

sketches which you used to instruct Mr. Wetteland

how to make Exhibits 9, 10 and 11 ?
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A. No, I made the sketches and they made some

part of drawings as I instructed them.

Q. What happened to the drawings which they

made? A. I furnished it to Mr. Wetteland.

Q. Do you know what he did with the drawings

made by Parish and Benton? A. No.

Q. Now do you remember what the sketches

were like which you supplied to Mr. Parish and Mr.

Benton to prepare these drawings from?

A. As you see on this drawing.

Q. They were the same as Exhibits 9, 10 and 11

in every respect?

A. In every respect, yes. That is right.

Q. Were they on the same scale ?

A. Well, they was working drawings. [324]

Q. Were they the same size as Exhibits 9, 10

and 11, the sketches which you gave to Parish?

A. I wouldn't say that.

Q. What would you say as to their sizes ?

A. Well, I would say about the half size. [325]

Q. Except for the fact then that they were only

half the size of Exhibits 9, 10 and 11, these orig-

inal sketches which you made were in every respect

the same as the drawings Exhibits 9, 10 and 11; is

that true?

A. I didn't make a complete—as I stated,

didn't make any complete in detail like they are.

Q. Did these sketches which you say you made

show all of the parts which you show on Exhibits

9, 10 and 11?
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A. Yes, the principal. But, as I stated before, I

didn't make any complete working drawings.

Q. I didn't ask you about working drawings. I

am asking you about the subject matter of 9, 10

and 11, and I would like you to state now wThether

the sketches which you gave to Mr. Parish and Mr.

Benton to make drawings from were half size re-

productions of the drawings Exhibits 9, 10 and 11.

The Witness: Give me that question again,

please.

(Last question read.)

A. I will say yes, about,

Q. And those sketches, if I understand you cor-

rectly, showed all of the parts which are shown on

the drawings Exhibits 9, 10 and 11 ; is that true ?

A. I wouldn't say that.

Q. Will the bailiff please give the witness Plain-

tiff's Exhibit 2, the patent in suit. In lines 10 and

11 of page 3 of the specification of your patent, Ex-

hibit 2, reference is made to "a spring mounted to

yield if too great a strain is applied to the load lift-

ing means". Is the mechanism there referred to

shown in the drawings of Exhibit 2 ?

A. What
The Master: What lines are you referring to

counsel ?

Mr. Fryer: Lines 10 and 11 on page 3 of the

specification.

Mr. Greisler: You refer to the claim? Is thai

the idea? [326]
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Mr. Fryer: I refer to lines 10 and 11 of page 3

of the patent.

Mr. Geisler: Yes. It is not of the specifications;

of the claim.

The Witness: Oh. Now I find it. What was that

question, please?

Mr. Fryer: Read the question, please.

(Last question read.)

A. Yes.

Q. What number or numbers is or are applied

to that mechanism in the drawings of Exhibit 2?

A. Figure 2 have you reference to? What is that

question !

Q. I wrant you to state what numbers in the

drawings of your patent, Exhibit 2, are applied to

the part which you just stated is shown in those

drawings, that part being a spring mounted to yield

if too great a strain is applied to the load lifting

means. A. Figure 4—Figure 5 shows it.

Q. What is the number of the part, please?

A. 78, 80—78, 79, 80 and 82—and 81 and 82.

Q. The mechanism last referred to by you in

the drawings of Exhibit 2, which you state com-

prises the parts 78, 79, 80 and 82, functions only

whenever the device is overloaded beyond the point

of safety ; is that your understanding ?

A. That is right,

Q. That is the explanation of that mechanism

given in the specification at lines 63, '4 and '5 of

page 2, where the patent says, "Whenever the de-
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vice is overloaded beyond the point of safety, the

springs will permit the clutch to slide on its shaft";

is that your understanding? A. On what page?

Mr. Fryer: On page 2, Mr. Gerlinger, lines 63,

64 and 65.

The Witness: What was that question, please?

(Last question read.) [327]

The Witness: (After a pause) Now give me that

question.

(Last question re-read.)

A. Yes.

Q. And the point of safety at which this mech-

anism w^hich you have just described is set, is one

and one half tons more than the machine is sup-

posed to carry; is that right? A. That is right.

Q. (By Mr. Fryer) : Can you give us a de-

tailed explanation of howT the mechanism which

you have just described, comprising the parts 78,

79, 80 and 82, work when the machine is overloaded

a ton and a half beyond its capacity and this safety

device goes into operation?

Mr. Greisler: If your Honor please, all this goes

into claim 5, on which we are not suing. It is im-

material. If your Honor wishes to hear it I

The Master : What do you claim for the materi-

ality of it?

Mr. Fryer: If counsel is prepared to concede

that this mechanism which I am now examining the

witness about is completly foreign to the case and

is not going to be relied upon by them for any pur-
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pose in the case, then I think I can withdraw my
cross examination with respect to it.

Mr. Geisler : We are suing only on claim 4. It is

not a part of claim 4.

Mr. Fryer : And it is your position, Mr. Geisler,

that the mechanism just referred to by the witness

does not constitute any part of the combination of

claim 4?

Mr. Geisler: Correct.

Mr. Fryer: Very well. Then we withdraw the

question.

Q. Will you look at your patent in suit, Plain-

tiff's Exhibit 2, at the point where the reference

character 69 is applied in Figure 2 of the drawing.

Do you see Figure 2 of the drawings of [328] your

patent now? A. Yes.

Q. That is a plan view of your machine?

A. Of what figure?

Q. Figure 2. A. Yes.

Q. The part marked 69 in Figure 2 is also shown

in plan view ; is that your understanding ?

A. I didn't get that, please.

(Last question read.)

Q. Do you know what a plan view is, Mr. Ger-

linger ?

A. Yes. Yes, that is shown at

Q. Well, is the part 69 shown in plan view on

Figure 2 ? A. On the side view ?

Q. Does Figure 2 show a side view of 69?

A. No. That shows looking at the top. My mind

don't work.
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Q. All right. Then in Figure 2 we are looking

down on the top of your machine; is that your

understanding'? A. Yes.

Q. We are also looking down on the top of the

part 69 shown in that Figure 2 ; is that right ?

A. 69, yes. .

Q. Now what part of the machine or of 69 is

that structure showTn in double lines making a U-

shape around the end of the lead line extending

downwardly from the figure 69? A. Yes.

Q. I say, what is that structure %

A. That is bar 67.

Q. That is all part of the bar 67; is that your

understanding %

A. 69 is not a—69 is part of 48.

Q. You mean by that it is integral, moves with

48 ? A. It is a cam there, yes.

Q. 69 then is a cam on the bar 48; is that right?

[329]

A. 48 ; that is right.

Q. And what is that U-shaped piece which is

shown surrounding the end of the lead line extend-

ing downwardly from 69 ? Is that also a part of 48 I

A. No. That is shown—that is 67. You mean the

dotted line ?

Q. No; I mean the solid line, twTo lines parallel

to each other and forming an inverted U around

the end of the lead line extending down from the

figure 69. Is that a part of 48 or a part of 69?

A. You mean the
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The Master: I don't know whether he under-

stands what you mean by the lead line.

Mr. Fryer: May I go up and show it to the

witness, your Honor?

The Master: Yes, if you will be so good, Mr.

Fryer. I think if you used the large scale drawings

perhaps it would be a little more easily understood.

Mr. Geisler : We have one right here.

The Master : Well, We have one right here. That

wrould show it better, would it not ?

Mr. Fryer: I think that would be confusing. It

is colored here. We had better refer to the original

drawing.

The Witness : This line, you mean (indicating) ?

Q. (By Mr. Fryer) : Can you see the two par-

allel lines which I am now pointing to, forming an

inverted U surrounding the end of the lead line

extending downwardly from the figure 69 ?

A. This line what you see is lever 67.

Q. You have pointed to a dotted line?

A. Yes.

Q. Whereas I have been pointing to a solid

line A. And this

Q. Just a minute: pointing to a solid line which

is not dotted, and on the drawings of the patent is

only about an eighth of an inch long, making a fig-

ure looking like an inverted U at the end of the

line 69. [330] A. No that is a wedge.

Q. That is a what? A. A wedge or a cam.

Q. A wedge? A. A wedge or a cam.

Q. And is that wedge or cam formed on the part
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48 or on the part 69? A. No; on part 48.

The Master : You mean 69 ?

Mr. Fryer: Yes, your Honor.

Q. That wedge member or cam member repre-

sented by these lines in a U-shape are a part of the

lever 48, then ; is that correct ? A. Yes.

Q. And do they surround the upper end of the

part 69 which appears in Figure 2 ?

A. That is—I mean, Figure 1 shows you more

plainly.

Q. I know, but I want to understand Figure 2

and I would like you to state wrhether or not this

wedge construction which you say is a part of 48

surrounds the upper end of 69, which we see in plan

on Figure 2 of the drawings?

A. I don't see it. I don't see it. I only see the

cam on Figure 2.

Q. Well, will you color with a red pencil, which

I will now hand you, everything in Figure 2 which

you say is a cam forming a part of the lever 48. May
I hold this for you?

(Witness marks as requested.)

Q. Everything which you have now colored in

red in Figure 2 of your patent is the cam or wedge

formed on the lever 48 of your patent ; is that right ?

A. Yes.

Q. Is it your understanding that that cam or

wedge is designated by the reference character 69?

A. 69; that is a cam, and 69 is the bar 67 with

an extended arm, would hit the wedge on the side

of 48. [331]
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Q. Is it then your understanding that the part

69 is wholly different from the thing which you

have colored red on Figure 2 of the drawings of the

patent

!

The Witness: I would like to get that question

again, please.

(Last question read.)

A. Well, this don't show plain. It shows more

plainer on Figure—I mean on Figure 1. 69 is part

of 67.

Q. After seeing it more plainly in Figure 1, as

you have stated, will you state now whether or not

the part on Figure 2, which you have colored red,

is the part 69, or whether it is a part other than 69 ?

A. 69 makes contact against that lever.

Mr. Fryer: May I have that answer, please.

(Last answer read.)

Q. I was asking you about the part which you

have colored red in Figure 2 of your patent, and I

would like you to tell the Court whether that part

colored red is what you understand to be 69, which

you have referred to as better shown in Figure 1.

A. As I

Mr. Geisler: Just a minute. I will make an ob-

jection, your Honor. It strikes me we are taking a

lot of time about the drawings when the patent

speaks for itself. No matter what the understanding

of the witness is, his own specifications and his own

drawings tel] what it is.

Mr. Fryer: Our point, your Honor, is thai the

drawing is ambiguous and we are trying to find out
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how this thing works that we are accused of hav-

ing taken from this plaintiff, and no one can tell us

better than the man himself who created the thing.

Mr. Geisler: In response to that I beg to say

this, your Honor; it is understood that all patent

drawings are directed to men who are versed in the

art. They are not finished drawings. In most every

case I have had any experience with, those draw-

ings, if they are to be converted into a machine,

have to [332] be taken into a drafting room and

drawings made first. It is supposed that the person

familiar with the art of reading those drawings

knows wiiat to do with them.

Mr. Fryer: Of course we concede that, your

Honor, and granting all the latitude we can to a

skilled mechanic in reading those drawings we still

are unable to understand how the thing works, and

unable to understand what we are accused of appro-

priating. This is the heart of the thing and we are

trying to find out how the thing works from the

man who made it. I think we are entitled to get this

information.

The Master : I think you are entitled to find out

how he claims 69, 67 and 48 work. I am going to

suggest to counsel, however, perhaps you might be

able to find it out more readily if you would ask

him that direct question.

Mr. Fryer : Well, I will try it, I have my fears,

but I will start it.

The Witness: Well
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Mr. Fryer: May I have the last question and

answer, please?

(The last question was read as follows: "I was

asking you about the part which you have colored

red in Figure 2 of your patent, and I would like you

to tell the Court whether that part colored red is

what you understand to be 69, wThich you have re-

ferred to as better shown in Figure 1.")

A. 69 makes a contact on lever 48.

Q. What is the shape of the part 69 wThich con-

tacts the lever 48 ?

A. It is a wedge shape, or a wedge shape.

Q. All right. Now looking at Figure 2 of your

patent in suit, will you explain how the part 67 and

the part 69 work to operate the lever 48, if they do

that?

A. When bar 67 raises up 69 will make contact

on that wedge and 68 is pivot and will move clutch

in neutral position, move that 48 lever, disengage

the clutch. [333]

Q. In your last answer you said wTould make

contact with the wedge. What is that wedge in Fig-

ure 2?

A. On the side of the lever. It don't show so

very plainly.

Q. There is a wedge on the lever 48 which is not

shown in the drawings ; is that your answer ?

A. It is shown but it don't show very plainly.

Q. And you understand that the bar 67 engages

that wedge? A. Yes.
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Q. In order to move 48 ? A. Yes.

The Master : Would I disturb your thought if I

ask a question here?

Mr. Fryer: Yes; certainly.

The Master : Is that wedge on bar 48 shown any

place on Figure 1 ?

Mr. Fryer: That was a question to the witness

your Honor?

The Master : Yes.

A. It is blocked in there.

The Master: Immediately to the right of the

lower end of the pedal 37 ?

A. It is right above 68.

The Master : Is that wThat you mean, the portion

marked in there that is blocked in, you say?

A. Yes.

Mr. Fryer: I am afraid, your Honor, you may
be confused there. That rectangular bar is an end

of the rack bar 21.

The Master: That is what I am trying to find

out, wThether it is shown any place.

Mr. Fryer : I think I can clear this up now, your

Honor.

The Master : All right.

Q. (By Mr. Fryer) : Looking at Figure 1,

when the bar 67 is moved upwardly does the cam

69, which appears in Figure 1, move to the left of

the drawing or toward the left of the drawing?

A. Move that way (indicating). [334]

Q. That is, it moves toward the motor end of

the machine shown in Figure 1 ? A. Yes.
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Q. Is it that movement of the part 69 toward

the motor end of the machine which moves the

lever 48 A. Yes.

Q. Or is it the upward movement of 69 which

moves the lever 48?

A. Well, it is the upper—no; it is the upward

movement of bar 67.

Q. Yes ; and the cam 69 moves toward the motor

end of the machine when 67 moves up ; is that right ?

A. The cam, the wedge shoves the lever over.

Q. When you say shoves it over, it shoves it

towards the top or the bottom of the machine shown

in Figure 2? A. TowTard the engine.

Q. Toward the engine in the machine as shown

in Figure 2? A. Yes.

Q. So, then, summarizing the operation of 67, is

it your understanding that wThen the load hits 67

and moves it upwardly, the parts shown in Figure

2 are such that the end of the cam 69 moves up-

wardly ? A. No ; it is sideways.

Q. And pushes the bar 48 over toward the en-

gine ? A. Yes.

Q. Or toward the bottom of the figure in Figure

2? A. Yes.

Q. Now is that cam 69 arranged to push the

lever 48 toward the engine shown in the model, Ex-

hibit 13 for identification?

A. This is changed (indicating).

Q. When you say "this" you point to the lever

overlaying the part marked 67 ?
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A. Yes; this is changed. This lever is operated

with this set screw; 67 raises against 70 and moves

in neutral position. [335]

The Master: Moves 70 into neutral position?

A. Yes.

Q. (By Mr. Fryer) : The cam 69 of the patent

is not on the model, 13 for identification ?

A. No, no.

Q. Do you know the defendant in this case, the

Clark & Wilson Lumber Company, of Portland,

Oregon ? A. Yes.

Q. In fact, you sold the defendant Clark & Wil-

son Lumber Company two of your hydraulic car-

riers in 1923, did you ?

A. Mr. Fryer, I wouldn't say 1923. I don't re-

member if it is, but it is about that time.

Q. You or your company, the plaintiff here, did

sell Clark & Wilson Lumber Company two of your

hydraulic carriers, though, did they? A. Yes.

Q. And as nearly as you can recall, that was

about in the year 1923 or '24?

A. I would say about. Well, about '23 or '24.

Q. Where did those two hydraulic carriers go

that you sold to Clark & Wilson Lumber Company ?

To their plant here in Portland ?

A. At Linnton.

Q. Linnton, on the outskirts of Portland?

A. Yes.

Q. Did you ever go to the plant of the defendant

Clark & Wilson Lumber Company in connection

with the sale of those hydraulic carriers to it?
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Mr. Geisler: If your Honor please, Mr. Gerlin-

ger is suffering from a severe attack of asthma and

he is not able to proceed at this time.

The Master : Well, of course, it was very evident

this [336] morning that he was suffering consider-

able disability. You may proceed with the case. You
expect him to be ready by tomorrow?

Mr. Geisler: He will be ready by tomorrow

morning. He did not sleep a wink last night.

The Master: You may proceed with the case.

You may continue his examination on his return.

HENRY NOEL DIMICK

was thereupon produced as a witness in behalf of

the plaintiff herein, and, having first been duly

sworn, was examined and testified as follows:

Direct Examination

By Mr. Geisler

:

The Master: State your name and address.

A. Henry Noel Dimick, Dallas, Oregon.

The Master : Take the stand.

Q. (By Mr. Geisler) : What is your present

occupation \

A. Mechanical draftsman and mechanic.

Q. Just kindly talk a little louder.

A. Mechanical draftsman and mechanic.

Q. Are you in the employ of the plaintiff here?

A. I am.

Q. When did you enter that employ?
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A. First at February 1st, 1923.

Q. What experience have you had in general

along mechanical devices and mechanics?

A. Well, I have had considerable experience.

Early in life, I believe at about the age of seventeen

I began activities which connected me very closely

with mechanical devices of various kinds.

Q. You heard the testimony here with regard to

lumber carriers which were built at the plaintiff's

shop at Dallas, Oregon? [337] A. Yes.

Q. The four machines that were referred to as

numbers 1, 2, 3 and 4? A. Yes.

Q. Tell us what you remember, if anything, par-

ticularly about machine number 1 ?

A. Well, I remember a great deal about the me-

chanical construction of that particular machine.

The Master : What was that answer ?

A. I operated this machine number 1 at various

times at the Willamette Valley Lumber Company
in Dallas and was more or less familiar with its

mechanical construction.

Q. (By Mr. Geisler) : State whether or not

the construction of that machine was as shown in

the drawing here of plaintiff's patent, Exhibit Num-
ber 2?

Mr. Fryer: We object to that on the ground

that no foundation has been laid.

The Master: Sustained.

Q. (By Mr. Greisler) : Are you familiar with

the plaintiff's patent, Exhibit No. 2, known by the

Number of 1457025?
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A. Yes, I have observed that patent. I am
familiar with it.

Q. You have read it through, have you?

A. Yes, I have read the patent through.

Q. Are you conversant with the reading of pat-

ents I

A. Well, to a certain degree I am. I have read

a good many patents, in fact.

Q. Now, will you state whether this machine,

this lumber carrier, which you refer to as number

1, which you operated, was similar to, or not, to

this patent Exhibit number 2 !

Mr. Fryer: We object to that, if your Honor

please, on the ground that the foundation laid

shows that this witness has not the requisite

capacity to advise the court with respect to the

subject matter on which expert testimony is per-

missible in a [338] cause of this kind. He is a wit-

ness in this capacity supposed to have more than a

passing ability to read a patent. The Court has that

ability and a good deal more, and unless the witness

is one who is peculiarly fitted in knowledge, train-

ing and experience to explain more than the ordi-

nary ambiguity and difficulty in a patent drawing

his opinion on the subject matter inquired about is

not competent, and we object to it on that ground.

Mr. Geisler: If the Court please, any mechanic

who is able to read drawings surely can describe

whether he understands a device and whether an-

other device which he is asked to look at
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The Master: I am going to sustain the objec-

tion, not upon the ground given, but because the

answer called for I don't think would be of any

particular aid to the Court. You have your patent-

He knows the machine. He can describe wThat was

in the machine that is in the patent and what is in

the patent that was not in the machine.

The Master: I will permit you to have this wit-

ness have before him there the drawings and the

specifications and to describe the machine which

he saw and operated, in detail, so that we can fol-

low it—so that I can follow it along and see whether

or not the machine which he operated was in fact

a machine drawn along the drawings and specifica-

tions of this patent.

Mr. Geisler: I will ask that the bailiff present

to the witness Exhibit No. 2. As I understand, you

have studied that patent and are familiar with its

description and illustration? [339]

A. That is correct. I have.

Q. Do you find in that patent a reference to the

load-lifting means? A. I do.

Q. Will you describe to the Court what those

load-lifting means consist of?

A. A load-lifting means is any

Q. (By Mr. Geisler) : I ask you to describe

whether the load-lifting means are shown and de-

scribed in this particular drawing and description

of that patent, do you see ?

A. Well, in this do you want me to make refer-

ence to different members?
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Mr. Geisler : If the Court please, before the wit-

ness testifies may I introduce those three enlarge-

ments as exhibits in behalf of the plaintiff ?

Mr. Fryer: Are they photostatic enlargements?

Mr. Geisler: They are photostatic enlargements,

yes. They are photostatic enlargements of the pat-

ent drawings as contained in the patent.

Mr. Fryer: We have no objections to those

photostatic enlargements, your Honor.

The Master : Thank you. The last number I have

is 25 for identification.

Mr. Fryer : That is right.

The Master : Figure number 1 will become Com-

plainant 's Exhibit 26; Figure No. 2, Complain-

ant's Exhibit 27; figure number 3, 4 and 5 on

(The three photostatic enlargements referred

to were thereupon received in evidence and

marked Complainant's Exhibits 26, 27 and 28.)

[340]

The Witness: Mr. Geisler, do you want me to

follow it as described in the drawing by reading the

patent and referring to the numbers I

Mr. Geisler: Yes; any way you want to. Be
sure not to stand in the way of the Court while

describing it.

The Master: I will follow you. Go right ahead.

A. First, I will ignore the description in the pat-

ent and I will go ahead with this just from my own

memory.
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Q. (By Mr. Geisler) : You have a right to re-

fer to the patent if you want to.

A. I will if I feel it is necessary.

Q. Yes.

A. In this lumber carrier lifting device, first

off the power is taken from a source through shaft

46.

Q. How is that source indicated?

A. The source here on the drawing is merely in

dicated by a pair of apparently miter gears.

Q. I will ask you to mark those by pencil, if you

will, so that we know what those miter gears are.

A. Those are beveled or miter gears.

Q. I mean, just as a reference character, with

pencil, to which we can refer.

A. Well, we will call those miter gears No. 1

then in pencil. Will that be all right ?

The Master: No, because you are using other

numbers. Use letters, A, B, and so on.

A. I give these miter gears reference character

Q. A. Proceed.

A. From this apparent source of power—

I

should say the power is transmitted from this

source through the shaft 46 to the clutch 47. This

clutch, through a pair of worm gears, or a worm
and [341] worm gear, carry power to shaft 50,

which is longitudinal or a fore and aft shaft extend-

ing practically to the wheel base of the lumber car-

rier.
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A. This shaft extends for the length of the car-

rier practically to compare with the wheelbase. In

other words, it runs nearly the extent of the frame.

At each end of this shaft 50 are a set of worm gears

through which the shafts 52 and 53 are caused to

rotate.

Q. Are those worm gears indicated by any num-

ber \

A. Yes, I believe the worm gears are indicated

by the number 51, but wT
e will refer to the patent

here to see if that is correct.

The Master : That is correct.

The Witness : It is correct ? Thank you. On each

of these—on either end of these shafts 52 and 53

are ordinary pinions, pinion gear, which mesh with

racks, four racks, all carrying the number 56.

Q. (By Mr. Geisler) : What are the numbers

of those pinion gears that you refer to %

A. 54 and 55, the pinion gears at the front of

the machine being numbered 54 and at the rear of

the machine 55.

Q. Proceed.

A. Let's see. I have mentioned the racks, 56,

haven't I? Attached to the lower end of the racks

56 at each corner of the machine by links—I don't

find any numbers indicating this bar here.

Q. What bar are you referring to?

A. This bar right here that fastens onto the bot-

tom of 56. 56 is here, but I don't find any number

indicating this short coupling bar here. However, it
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is just a connecting link, which I think is very im-

material in the general construction of the machine.

It could be round or square or flat, or whatever

desired type to fit in with this mechanism.

Q. You are now talking about Figure 5—Fig-

ure 3? [342]

A. I am referring to the drawing, Figure 3,

merely to find if there was a number to this coup-

ling link. But, at any rate, at the lower end of this

rack, these racks 56, of each of the racks 56, is a

shoe or hook and it is designated here, the actual

shoe is 59 on Figure 3.

Q. You might explain briefly howT those shoes in

conjunction with the rack bars 56 work.

A. Here on the drawing it shows member 62 is

a roller fastened to the leg of the carrier frame,

fastened in to the leg of the carrier frame. No. 60

are pins—I am afraid I will have to refer to the

patent. I prefer not to make an error.

The Master: This part of the device is not in

question here?

Mr. Geisler: No, your Honor.

The Master: What actually happens is, as that

lowers the spring 60 pushes the shoe back, as it is

brought up that part of the carrier frame pushes

that shoe back into place; isn't that it?

Mr. Geisler : That is right.

The Master: That is all.

The Witness : That is correct.
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Mr. Geisler: You don't have to go into that,

then. I just thought your Honor would like to un-

derstand it.

The Witness: Well, in that manner there is a

more or less direct connection of the lifting device

with the load lifting or grabbing members. Now we

get back to Figure 2, I think is the best, and also

Figure 1. We will refer to hand lever 70, which

is shown here in red, and in this one in red.

The Master: Shown in Figure 1 in red and in

Figure 2 in red ? A. Figure 2 in red.

Q. (By Mr. Geisler) : What happens in the ro-

tation, referring to Figure 2, for example, of the

shafts 50, 52 and 53 in either direction?

A. Taking into consideration those, this worm
mechanism driven through this reversible clutch 47

by action of levers not previously described may be

made to rotate in either direction. This [343] shaft

50

Q. If it rotates in one direction what happens?

A. In one direction the load or the lifting mem-

bers would be lowered.

Q. In the other direction?

A. And in the reverse direction they would be

raised.

Q. You may proceed.

A. Now this lever 70 is provided as a means by

which the operator may control the lifting device.

Q. You are referring now to Figure 1 ?
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A. I am referring to both Figure 1, 70 on Figure

1 and 70 on Figure 2, which are the same lever. As

I said, this lever 70 is a member by which the opera-

tor controls the lifting device.

Q. In what sense does he control it?

A. Why, he just manipulates it by hand; by

pushing the lever in one direction or the other he is

able to control the lifting device insofar as raising

and lowering the shoes or bringing the clutch to

neutral position, or throwing the clutch into raising

or lowering position.

Q. The clutch is the medium through which the

control is exercised?

A. The clutch is the medium which governs the

direction of the hoist, or is disengaged or engaged to

place this mechanism in motion.

Q. Proceed.

The Witness: Just what was my last in the de-

scription there?

(Thereupon the previous answer of the wit-

ness was read as follows: "I am referring to

both Figure 1, 70 on Figure 1 and 70 on Figure

2, which are the same lever. As I said, this lever

70 is a member by which the operator controls

the lifting device.")

The Witness: Well, in order to move the shoes

in one or the other direction the operator would

push the lever until it en- [344] gaged any one of

the three notches, any one of the two notches, either
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71 or 73, and I forget just the technical name that

is given in the patent.

Q. What are the notches for?

A. They are just merely a stop or an indicator

of the position of the lever, or to hold it in that

position in case the driver would release it.

Q. Are they provided in any particular part

—

those notches.

A. These notches are just on a bar that is fast-

ened to the front of the seat.

Q. Go ahead.

A. Well, to operate these shoes in either the

raising or lowering direction, one of these direc-

tions, he would place the lever in one of the notches

71 or 73. Say that he placed it in 73 to lower the

mechanism, lowrer the lifting; well, when he placed

this lever in notch 73 that would engage this clutch

and cause this worm gear to rotate in a direction

that would move the shoes downward or toward the

ground. Then at such time as the shoes reached a

predetermined extent, traveled a predetermined ex-

tent in the downward direction, an automatic de-

vice is provided which will stop the shoes before

they actually strike the ground, the wharf, or wher-

ever the carrier happens to be operating.

Q. Point to those automatic devices in reference

to the shoes.

A. Well, in this particular instance I will refer

to Figure 3. At the top of the right rear rack bar

56 is a bracket. There is a bracket on top of the
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rack bar and fastened to it, through which passes

a set screw 65. As the lifting shoes reach the lower

limit of travel this set screw 65 engages a bell lever

66, the outer end of the bell lever is moved down-

ward, causing the other arm of the bell lever to

move in a direction which will move the clutch to

neutral position, thus disengaging the clutch and

moving this lever at the same time to the central

notch 72. [345]

Q. Is that lever 70?

A. Lever 70 to notch 72, the center notch. Now
as this occurs, as this lever is moved to the central

position, there is a cam arrangement on a bar 74

—

I believe that cam arrangement in the bar 74 is

shown in Figure 4 on the larger drawing Figure 3,

and I would take it that this 74 indicates the con-

necting bar which connects the cam 75 with the

lever 48, which is shown in red very distinctly on

Figure 2. The movement of this lever 70 in the di-

rection I have described as from the notch 73 to

the notch 72, speaking of the lever 70, would also

move this mechanism, such as 74 and 75, in the

same direction.

Q. What would be the effect of such movement?

What would it do?

A. Well, I am just getting to that. I am just try-

ing to find the proper numbers—where they are

located on these drawings. There is a brake arm 76

which on its under side is also supplied with a cam.

Now I don't find a cam shown on this patent draw-
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ing but regardless of whether there is a cam there

or not if this lever 75 was in a position where it

didn't engage the bottom of lever 76, or it was dis-

engaged with the higher points of the cam on that

lever, the action when this lever 70 and 48, and

connecting with the bar 74 carrying the cam 75,

would move in that direction, these cams would

contact at their higher point and raise the bar 76

and apply a brake to the shaft—a continuation of

the shaft 46, which extends clear through to the

outside—would apply a brake to a pulley wheel on

the end, or a brake mechanism on the end of the

shaft 46, on its outer end. Now that would consti-

tute stopping the lifting mechanism by automatic

means in downward position, or in the downward

travel of the racks and lifting shoes.

Q. What would happen if the rack bars wTere

moved in the opposite direction?

A. In this particular drawing if the rack bars

—

the reverse action of what I have described would

be to put this lever in notch 71, which would put

the cam I have described on the other [346] side of

this lever, brake bar 76, and would engage the clutch

in the reverse direction of what I have previously

described; also cause the shafting 50 through the

action of the worm and worm gear described, to

rotate in the opposite direction, which would,

through connection to the various shafts, move the

shoes in the upward direction or lifting motion. In

the case of the drawing shown, which I find doesn't
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thoroughly coincide with the description in the pat-

ent I was just reading, but, however, we will go

ahead and describe that, these bars or shoes move

in the upward direction—well, we will say with a

load. Now if you had a load on cross members or

bolsters, which are usually used on which to stack

lumber, or other packages, with a load in the de-

vice, these shoes would move upward until the load

struck this lever or bar 67, which extends across

the frame on its underneath side, shown very

plainly in Figure 3 and in Figure 1. It is shown in

yellow there.

Q. What then happens?

A. I was getting to that. Just a minute until I

get myself kind of straightened out here so I can

put it so the Court will understand it. The load in

coming upward wrould engage this bar 67 and raise

it upward toward this underneath side of the car-

rier frame. The effect then, as this bar came up,

would be, of course, in a pivot—I believe that is

called a pivot, or it is a hanger, or it really is the

shafting there, I believe, but it doesn't show plainly

on the drawing ; but, at any rate, this part is pivoted

at 68.

Q. You are pointing on Figure 1 now?

A. Yes, 68 on Figure 1. Well, in the patent this

69 I believe is described as a bar with a cam-shaped

upper end. That cam-shaped upper end of that bar

in coming up would engage—

w

T
ell, I see nowT that I

have got my action reversed on which would be the
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raising and lowering, but we will say, anyway, just

suppose this lever would be on the other side, or

we can reverse the action, [347] we will say that the

raising direction really does put this lever over in

73, that would put this lever 48 in that direction. I

believe it is shown here.

Q. In what direction would you say, right or

left?

A. It would be the right hand direction.

The Master: Right hand to one sitting in the

driver's seat?

A. Yes, right hand to one sitting in the driver's

seat. And in this case that cam-shaped upper end,

which cam may be described in different categories

—there are various types of cams, in fact, but in

this case I think this cam would be—the patent

drawing doesn't show anything definitely about it

but as a mechanic and one who has had some exper-

ience along those lines, if I were going to construct

a machine of this kind and try to follow this de-

scription more than the drawing itself, which

doesn't show in very great detail, I would build

that cam in a sort of a wedge shape, perhaps a

sloping top and short straight section at the upper

end of this lever here. I believe that is shown some-

thing in that order right here. There is a cam on

this (indicating)

The Master: Referring to what I

A. Referring to Figure 4 on the large drawing

as Figure 3. It is really Figure 4 in the patent
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drawings. That cam on the upper end of this bar

referred to as bar 69, with the cam-shaped upper

end and shown more distinctly in its particular

arrangement in Figure 1, would engage the side

of this lever 48 and perhaps some device put there

to, oh, provide for wear and so on, but, however

not shown in the drawing. It shows a plain lever

there. And in doing that this bar coming up would

undoubtedly move this lever 48 in the direction

opposite to the contact of the cam. In other words,

this cam came up underneath it. It would certainly,

if it was shaped as a wedge and with a sloping top,

and coming out like that (indicating)

The Master: Gro ahead. Don't pay any attention

to me. [348]

A. (continuing) —would undoubtedly move this

lever 48 toward the center of the machine or toward

the left and bring the lever 70, with the various

connections, to the center notch 72, which would

bring the clutch to neutral position, disengage the

clutch and apply the brake. As shown in this draw-

ing that would be the action with a load. Now to go

further than that, according to the description of

the patent, which describes a means for stopping,

—

for bringing the clutch to neutral position or dis-

engaging the clutch and applying the brake when

the load lifting means have traveled to a predeter-

mined extent in either direction, I believe that that

is a correct probably not in every word, but it
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is a correct description as given in this particular

patent of '025.

Q. (By Mr. Geisler) In what particular para-

graph of the patent do you find such a statement?

Designate it by page and line.

A. I will have to locate it, because I don't re-

member just where it was. If there is anyone there

that has it they can help me by just telling where

it is.

Q. Let me call your attention to page one,

line 18.

A. Line 18, page 1 ; all right. Yes, I have read

that particular part of the description. Now is it

desired that I go ahead and describe what would

take place if this

Q. Well, is that it? I didn't get whether you had

reference to that.

A. That is the description I have reference to.

It describes an operation there in the patent that I

am unable to follow on this particular drawing, as

the means to stop—"Another object is to provide a

form of automatic stop for the lifting device that

will operate when the limit of movement in either

direction is reached, and also apply a brake mecha-

nism." Now if they refer to something as being

lifted with a load, I have described that, but if this

means the particular limit of move- [349] ment in

either direction, now T would like the advice as to
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what I am to do regarding that particular descrip-

tion as far as these drawings are concerned.

Mr. Fryer: We object to any leading or instruct-

ing of the witness by counsel. If questions can be

put that are not leading it would be a proper

method of examination, but certainly the witness is

not to be instructed while testifying by counsel as to

what to say.

The Master : Well, the counsel may direct the wit-

ness ' attention to a particular part of the patent and

ask what will happen if a certain operation is con-

ducted or what will not happen, certainly.

Mr. Fryer: I have no objection to that sort of an

examination, your Honor.

The Master: Let me see if I understand the in-

quiry of the witness. Am I right in saying that the

device shown by the bar 67, or cam at the end of

one branch or arm of that bar 67, upon the load

being lifted, would throw the lever 48 into neutral?

A. That is correct, yes.

The Master: And engage the cam, or the cam on

74, so as to engage the brake or give braking effect.

A. Yes, that would engage the cam and apply

the brake, as described, whenever this

The Master : But the difficulty you are having, as

I understand it, Mr. Witness, is that that particular

device does not have any effect upon the downward

movement of the rack.
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A. Now you are speaking of this particular de-

vice here (indicating) ?

The Master: No. I am speaking about this cam

on 69.

A. That has no effect on the downward move-

ment. That is correct.

The Master: So it would have effect only on one

movement [350] and you would need another device

to take care of the other movement?

A. No. I have already described the device to

take care of the other movement, the downward

movement.

The Master: Which is the bell arm?

A. Yes, that is correct.

The Master: Which is 66, isn't it, or 56?

Mr. Fryer: 66.

The Master: 66. All right. Now have you any

questions ?

Q. (By Mr. Geisler) What is the purpose of

the brake in a device of this kind?

A. The purpose of the brake in a device of this

kind is that with these various members contained

in this reversible clutch they are often quite heavy

and they carry quite a bit of centrifugal force as

they rotate, and the brake is of great assistance, for

one thine:, in stopping the rotation of that shaft and

providing a device foT control. Another purpose of

that brake is that these lumber carriers operating

on ordinary lumber docks or roads set up con-
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siderable of a vibration going over bumps, and so

on, and the loads in lumber carriers would be in-

clined to settle and cause a sort of a reverse action

through gravity in the lifting device, and as long as

this brake is applied it is sufficient to keep the load

from settling under those conditions.

Q. (By Mr. Geisler) Now with information

that you got from the drawings and specifications

here would you, as a mechanic, be able to build a

lumber lift which embodied these features which

you have testified about ?

A. I would be able, from the drawings, used in

connection with the description, I would be able to

build the lumber carrier, taking the description and

the drawings as a whole. [351]

Q. The Court asked of me that he would like to

have quite specific information wTith regard to the

operation of that lever 48. Now if I asked you to

build a lumber carrier of that kind and wanted you

to make a detail of the parts cooperating with

lever 58, could you do it? A. I could.

The Master: Lever 58?

Mr. Geisler: Lever 48, your Honor.

Q. Did you make such a sketch?

A. I could make a sketch so that the average

mechanic or workman would be able to construct

that mechanism, yes.

Q. Well, did you make such a sketch at my re-

quest? A. I made such a sketch.
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The Master: I think perhaps counsel misunder-

stood me. The thing that was not clear in my mind

was the 69 and 67, how that would actuate lever 48.

But the witness has already explained that and I

think I have a clear idea of it now.

Mr. Geisler: I have a sketch here.

The Master: Very well.

Q. (By Mr. Geisler) I will ask you to look at

this sketch and state whether or not that is a detail

of your conception of the mechanism shown by the

patent drawings regarding lever 48 and the cooper-

ating parts.

A. Yes, that is a sketch that I made, free hand

sketch, just showing briefly what the principle of

operation would be.

The Master: Mr. Geisler, if it will not disturb

you, some time ago, Mr. Dimick, you wTere indicat-

ing on Figure 4 what I understood you to say was

the cam, cam-shaped end on lever 67 wThich would

contact with and move lever 48. Now will you take

a pencil and indicate on Figure 4 where this cam-

shaped upper end of 67 is shown, and mark

that "C".

A. That would be this I was referring to on

Figure 4, saying that I believed that this arrange-

ment right here was the cam [352] described as

being the upper end of the bar on bar 69 shown on

Figure L, and I believe that is what the draftsman

made these drawings intended this to be, this

cam,
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The Master: Just mark that in pencil "C", with

a lead line out from it.

(Witness marks as requested.)

Q. (By Mr. Geisler) Did you see a lumber car-

rier which was built substantially as shown by the

patent, Exhibit No. 2 here?

Mr. Fryer: That is objected to, if your Honor

please, on the ground that it is indefinite and un-

certain, not specifying the time or place.

Mr. Geisler : Give me a chance to ask the question.

Mr. Fryer: I beg pardon. I thought you had com-

pleted your question.

Mr. Geisler : No. If you will, wait a moment. The

first question, I would like to know whether he did.

Mr. Fryer: That is the question I object to, if

your Honor please, on that ground.

The Master: Overruled. Answer.

A. T did see the lumber carrier.

Q. (By Mr. Geisler) Where and when?

A. Why, mainly at the Willamette Valley Lum-

ber Company mill in Dallas, Oregon.

Q. At what time?

A. Well, it was in the latter part of 1922 or the

early part—I am not just sure on the date.

Q. Was the lumber carrier there at that time?

A. Yes. It was in 1922 that I saw it there. Yes,

the lumber carrier was there.

Q. Had you anything to do with that lumber

carrier ?
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A. Oh, when I first observed the machine there

and saw it there I was interested in the operating of

these machines and I used to relieve the driver, the

regular driver there sometimes for a half hour or

hour in order to become familiar with this type

[353] of machine; that is, when the machine was

first put into operation, or during the first part of

the time it was in operation by the Willamette

Valley Lumber Company.

Q. You were present in court this morning and

other times and heard about machines numbers 1,

2 and 3 manufactured by plaintiff corporation.

Which machine was that?

A. Well, I think that this—according to the con-

versation and questions asked in court I believe that

that was—I am sure that that was the number 1

machine, what they refer to as the number 1

machine.

Mr. Fryer: We move to strike the answer on the

ground it is the witness' conclusion and opinion

based upon an interpretation of the record in this

cause, completely without any foundation of any

knowledge on the witness' part.

The Master: Sustained. But you may have your

answer stand over the Master's ruling, if you desire.

Mr. Geisler: If you please.

The Master: All right. Both counsel understand

in any matter they may do that.

Mr. Fryer: Yes.
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Q. (By Mr. Geisler) You were present here in

court and heard the description by Mr. Gerlinger of

what he called No. 1 machine? A. Yes.

Q. Now with reference to that description what

do you say this machine was?

Q. Mr. Fryer: I think that is subject to the

same objection, if your Honor please.

The Master: Let me have that question again.

(Last two questions read.)

Mr. Geisler: If your Honor please

The Master: I get your point.

Mr. Geisler: It was testified here

The Master: The objection will be overruled.

The Witness: Would you read that question

again, please. [354]

(Last question re-read.)

A. This machine was the number 1 machine.

Q. (By Mr. Geisler) You were present in court

and heard Mr. Gerlinger speak of number 2 and

number 3 machines, which were some mechanical

change from this patent drawing and description,

were you? A. I heard that, yes, sir.

Q. I call your attention to Exhibit No. 6. Did

you at any time see a lumber carrier having lifting

mechanism and controls therefor as shown in this

Exhibit 6?

Mr. Fryer: Now may I have that whole question

at once, if your Honor please?

(Last question read.)
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The Master: You may answer the question.

A. I did, yes.

Q. (By Mr. Geisler) When and where?

A. First at the—the first time that I saw these

carriers they were at the plant of the Dallas Ma-

chine & Locomotive Works in Dallas, Oregon.

Q. At what time?

A. Well, I am unable to place that exactly, but

it was about, oh,—well, it was the latter part of

—

wT
ell, I would say it was the first part of the year

1922.

Q. What was the occasion of you seeing that?

A. Well, these two machines, or this one ma-

chine, I should say, of course in connection with

another machine, were being built by the Dallas

Machine & Locomotive Works at their plant in

Dallas.

Q. Did you know where those machines were

going (

Mr. Fryer: We object to that, if your Honor

please, as wholly beyond any foundation laid with

this witness. He went to work for the Dallas Ma-

chine & Locomotive Works in February of 1923,

according to his testimony, and this is a series of

events that took place in 1922, and now he has asked

if he [355] knows where the plaintiff intended to

send these machines. There is utterly no foundation

for any knowledge of his own as to those facts. We
objecl to it on thai ground.
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Mr. Geisler: The witness can state if he knows

whether he knows; if he doesn't he doesn't.

The Master: Well, could his knowledge be other

than hearsay?

Mr. Geisler: No, positively not.

Mr. Fryer: Well then, we object to it on the

ground it is also hearsay.

Mr. Geisler: No, I don't say it is hearsay. I say

that he knew of it.

The Master: Let me hear the question.

(Last question read.)

The Master : You may answer whether you did or

did not.

A. I did know where the machines were going.

Q. (By Mr. Geisler) How did you come to

know it?

A. Well, I had been promised a job driving one

of these machines at the Cobbs & Mitchell Lumber

Company in Valsetz, Oregon, and from that I am
pretty certain that must be where they were going.

Mr. Fryer: Now we move to strike the testimony

concerning those machines on the ground it is

purely hearsay, a conclusion and opinion of the wit-

ness on a fact question.

The Master: Sustained. The motion to strike will

be sustained, but you may have the answer notwith-

standing the ruling, if you want it.

Mr. Geisler: No.
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Q. Did you afterwards see those machines at

the Cobbs & Mitchell Lumber Company?

A. I saw those machines at the Cobbs & Mitchell

Lumber Company, yes.

Q. Were those machines, as far as the hoisting

mechanism, load hoisting mechanism and the con-

trols therefor, identical as [356] shown here by Ex-

hibit 6? A. Yes, they were.

Q. Is there any circumstance wrhich particularly

fixed in your mind the identity of one of these two

machines that went up to Cobbs & Mitchell Lumber

Company? A. Yes, there are.

Q. You may state them.

The Witness : May the Court please, am I allowed

to ask a question in order to straighten myself out

on this question?

The Master: If you don't understand it you may
ask a question.

The Witness: Well, first I want that question

read, please.

(Last two questions read.)

The Master : He wants to know whether there are

any circumstances that enable you to fix the

identity.

The Witness : Yes, but he said one of the two ma-

chines 1

The Master: Yes.

A. Well, soon after I started driving lumber

carriers at Valsetz one afternoon a crew of car-
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loaders who were loading a gondola car got the car

finished and it was in the wTay of other material

that was to be loaded, other lumber, and the car had

to be moved and this group of carloaders, under

the direction of one Major Leland, who was man-

ager there at that time, moved the carrier by using

one of these carriers

The Master: Moved the what by using one of

these carriers

A. They moved the car, the gondola car on the

track, by the use of one of these carriers and a push

pole or gill poke; I think push pole is the more

common term. Several trials with the carrier were

necessary before we could get the car started mov-

ing, and we had to drive away from it and bump the

pole, and so on, and then shake the car loose, and

during this starting of the car, why, the man who

was holding this push pole got nervous or some-

thing and he missed his aim and struck the carrier

above the frame and damaged some of the [357]

parts of the automatic stop, and also caused some

damage to the right rear worm housing, which

would be as shown on—

w

7ell, take this drawing, it

is this worm housing here (indicating).

The Master: Eeferring to Exhibit 6?

A. Referring to Exhibit 6, yes.

Q. (By Mr. Geisler) Where did this happen,

please? Where did this happen?
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A. At Valsetz, at the mill at Valsetz, Oregon, of

Cobbs & Mitchell Lumber Company, on their docks.

Some time either that evening or later, I don't re-

member—it seems to me it was that night, because

the work was done as I remember after darkness

—

parts were brought from the plaintiff's shop, Dallas

Machine & Locomotive Works, in Dallas, to make

repairs.

Q. Who brought those parts'?

A. As I remember, Mr. Grab brought them up.

I think that is one of the first times I met Mr. Grab.

In fact, I do remember quite distinctly of him being

tli ere, and I assisted him in the work. And some of

the holes drilled for fastening those new parts to the

carrier had not been supplied, or weren't in the

proper places, and in order to get the carrier work-

ing properly, why, it was necessary to do some more

drilling and I located the parts in their position

and marked the holes and then took the parts in to

the mill shop and did the drilling, and that is one

of the instances which recalls parts of this mecha-

nism to my mind.

Q. Did you see number 2 and number 3 carriers

at the planl of the plaintiff?

A. Yes. Shortly before they were delivered I

went over there in the company of the driver of the

number 1 carrier for the Willamette Valley Lum-

ber Company, and looked at these carriers.
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Q. Do you remember whether or not at that time

any photo was taken of those lumber carriers?

A. Well, at the particular time I made this visit

in company [358] with the driver I don't think

there were any photos made at that time but later

on I happened down there just at a time wThen a

photograph was being taken of these carriers.

The Master: Mr. Geisler, for the time being if

the witness is not going to have to refer to these

exhibits he might take a seat there.

Q. (By Mr. Geisler) I will ask the bailiff to

show this photograph to the witness. By looking at

that photograph does that bring any circumstance

back to your mind? A. It does.

Q. Where was that photograph taken?

A. It was taken at the Dallas Machine & Loco-

motive Works, in Dallas, Oregon.

Q. When, about?

A. Oh, I would say it was, as I remember it, in

the early part of 1922.

Q. Do you recognize some of the people that are

appearing in that photograph?

A. Yes, I recognize quite a number of them.

Q. Mention those that you do recognize there.

Q. Well, beginning with the group standing on

the ground, the man standing at the front on the

left with his hand on his hip, is Nels Anderson.

Q. That is the man with his arms akimbo ?

A. Yes.
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Mr. Fryer: If the Court please, I may suggest if

the purpose of this examination is to lay any foun-

dation for the offering of this photograph it may

all be dispensed with, because I have no objection

to the photograph. It is wholly immaterial to any

issue. If it is taking time to lay a foundation I will

waive it and it may be offered.

Mr. Geisler: Fine. I want to show that those are

the two [359] machines that the witness saw at that

particular place.

Mr. Fryer: Offer them for that purpose, then. I

have no objection. It will save time.

(The photograph referred to was thereupon

received in evidence and marked Complainant's

Exhibit 29.)

Mr. Fryer: I make no objection to this photo-

graph, either, Mr. Geisler, so far as its authentica-

tion is concerned. My only objection is that it is

wholly immaterial, but I will waive that one also,

if you want to offer it.

Mr. Geisler: I offer this in evidence, your Honor.

The Master: It will become Complainant's Ex-

hibit 30.

(The photograph referred to was thereupon

received in evidence and marked Complainant's

Exhibit 30.)

Q. (By Mr. Geisler) Who made that drawing

perspective, Plaintiff's Exhibit 6?
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A. I made the drawing, Exhibit 6.

Q. From what did you make it"?

A. I made it from the lifting mechanism taken

from a carrier that was set up in the Dallas Ma-

chine & Locomotive Works' shop, or in a room just

adjoining the drafting room at Dallas, Oregon.

Q. From what machine was that particular lift-

ing mechanism obtained?

A. I understand it was from the machine, I be-

lieve number 4.

Q. State whether or not the lifting mechanism

from which you made that Exhibit No. 6 is identi-

cal with the lifting mechanism which you saw in

Carriers Nos. 2 and 3.

The Witness : May I have the privilege of asking

another question of the Court?

The Master: Yes.

The Witness: Now in view of some things that

have happened in court, I just want to ask, when

I make these answers do such fine details as the

size of bolts, and whether a cam is shaped [360] as

a wedge or round member, offset to a shaft, or some-

thing like that, or hammer marks, or things like

that, do they change the detail of the drawings ac-

cording to the Court, or is it just in general the way
this machine was set up? Is that what you mean?

Mr. Geisler: In substance, yes.

The Witness: In substance, yes.

Q. Substantially the same thing?
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A. In substance I answer yes to that question.

Q. I show you a photograph here and ask you

to state wrhat that is.

A. That is the lifting mechanism as set up in

the room near the drafting room at the Dallas Ma-

chine Works, from which I made this perspective

drawing.

Q. Exhibit No. 6? A. Exhibit No. 6.

Mr. Geisler: Any objection to that?

Mr. Fryer: No.

The Master: Are you offering it?

Mr. Geisler: I am offering it, your Honor.

The Master: It becomes Complainant's Ex-

hibit 31.

(The photograph referred to was received in

evidence and marked Complainant's Exhibit

31.)

Q. (By Mr. Geisler) Now by referring to

Plaintiff's Exhibit 6, state the parts you find in

Plaintiff's Exhibit 6 which are similar to the parts

in the patent drawings of Plaintiff's Exhibit 2;

similar in function, I mean.

A. Yes. Well, beginning with the lever 70, which

in the operation of the hoist is the primary member

or the hand lever which has those three notches 71,

72, 73, to provide for its control, those are as de-

scribed, materially as described and shown in the

patent drawings. Also this lever is materially as

decribed and shown.
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Q. When you point to the parts describe them.

[361]

A. Lever 70.

Q. That is what number?

The Master: 70, he said.

A. Is materially the same. I might say that on

the lift, the photograph of the lift in that particu-

lar photograph there, that this lever don't bend

over; this lever is not shown bent over in this di-

rection; but the reason in making these drawings I

put the lever just straight is the fact that—may I

ask again, would I be permitted to mention

The Master: Go right ahead.

A. I made two other views of this same mecha-

nism, showing this lever in two positions other than

this one, which is neutral position. In order that it

would be clearer to read this drawing and show

more clearly, in making the drawing I didn't put

that bend in the lever, but otherwise this lever

represents quite distinctly the hand lever 70 men-

tioned in the patent and shown on the patent

drawings.

Q. (By Mr. Geisler) May I interrupt you a

moment? Do I understand you made two other

drawings ? A. Yes.

Q. Which show that lever in other positions?

A. Yes, they show it in other positions, but in

order to answer the question as you put it, just



364 Dallas Machine etc. Works

(Testimony of Henry Noel Dimick.)

those that compare, I wouldn't need to have the

other one set up.

Q. Very good.

A. If it will save any trouble.

Q. Interrupting you once more, there are cer-

tain numbers which are reference numerals on that

Plaintiff's Exhibit 6. With what, if anything, do

those numbers correspond? With what, if anything,

do they correspond? A. These numbers?

Q. Yes.

A. They correspond to the levers, the operating

levers showTi under the numbers, the reference num-

bers 70. These notches [362] compare with the

notches 71, 72 and 73 shown in the patent drawings

of '025. This lever 48 as hown by this leader here

represents materially the same structure as shown

by lever 48 shown in the patent drawings of '025.

This bar here—on this drawing I haven't given it a

number—would take the place of this, what I

imagine is, and the letter here would indicate is, the

bar of connecting link 74 on Figure 3 of the patent

drawings. Now Figure 4 of the patent drawings

and on the enlarged model Figure 3: This clutch

shown in the orange would be the reversible clutch

mentioned in the description and shown on the

patent drawing, and as the cone which on this

doesn't have a number, and the shafting member,

shafting pari and other devices there that compare

with the parts mentioned in the description mid on
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the patent drawings. This housing contains a worm

gearing 49, which is mentioned and shown in the

drawings of '025, and I believe that would be in this

Figure; this 49 right here in Figure 5 designates

that worm gear.

Q. Of the patent drawings?

A. Of the patent drawing, yes; Figure 5 of the

patent drawing. And this shaft 46 is shown in Fig-

ure 5 of the patent drawing. The lever or bar 76

is shown in the cross section right at the pointer

here in Figure 4 of the patent drawing. This cam

75, or the sliding or moving cam, is shown in

Figure 4 of the patent drawing at this point di-

rectly there at the pointer.

The Master: In Figure 4?

A. In Figure 4 of the patent drawing. This 75

runs up to the cam. You see the color of it there,

and that represents this same 75 on this drawing

here. And the reverse, or I should say the rack

bars—I will start here: This shafting 50, shown

as 50 here, pointing to the shaft that is a con-

tinuous shaft on both sides of the worm housing;

that is the same shaft that is shown—well, it is

shown under 50. Shall I take this down and show

you where it is?

The Master: I know where it is. [363]

A. O. K. That is shown on 50 in the patent

drawings. The cross shafts 52 and 53 are shown on

the patent drawings. These pinions 54 and 55 are
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shown on the patent drawings. These rack bars 56

are shown on the patent drawings. This lever ex-

tending rearward here from the lever 70 is a simi-

lar lever shown in the patent drawings and I am
quite confident referred to as 64 in the patent draw-

ings ; and this bell crank, or a bell crank is shown.

Q. (By Mr. Geisler) What number?

A. 66, is shown in the patent drawing. The bar

67, 67 here on Exhibit 6 and 67 on Figure 3 of the

patent drawings.

The Master: May I ask a question there? On ex-

hibit 6 does 67 perform any function, or is that

fmiction now taken up by 90 and 91 on Exhibit 6?

A. Xo, it wouldn't be replaced by these. It

wouldn't be replaced by those. It is an upper load

stop. It acts only when the carrier is carrying load.

The Master: What is 90 on Exhibit 6?

A. Well, it is an engaging member. It is pivoted

on a bracket back alongside of this worm housing,

and it is merely placed there to engage the end of

this bell crank 66. In other words, when 91 would

travel upward and engage 90, 90 would engage this

arm of the bell crank 66 and move this lever in this

direction and at this end through the connecting

links and pivoting at 63, and in this particular in-

stance would, provided this lever were in the

The Master: Lever 70?

A. Lever 70, were in the lifting position, which

ug ,-it the not eli 71, that action would throw this lever
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back to the central position, as shown here, or neu-

tral position, and when that occurred that would

disengage the clutch and apply the brake.

The Master: Well, if 90, when it makes an up-

ward movement, strikes 91, engaging with the bell

crank, then thereby shifting [364] the lever 70 in

neutral, what function does 67 play?

A. Perhaps I can best explain that, This mecha-

nism here is provided in order to protect the lifting

mechanism, provided the driver didn't have a load

in the carrier or had a load that wasn't of sufficient

height to come up and strike this lever sixty

—

bar 67 before the racks had reached the limit of

their travel, which wTould be determined by the

number of teeth on the rack.

The Master: May I ask another question there,

Mr. Dimick? Is the relation of 90 to the rack such

that when the load is on, a full load, the top of the

load would engage 67 before 90 engages 91?

A. A full load would engage 67 before 91 would

engage 90. That is the way you meant to put it,

wasn't it?

The Master: Yes. I can't see quite that far.

A. That is correct.

The Master: Yes; 91 would engage 90.

Q. (By Mr. Geisler) In other words, the way
I understand it, there are two independent devices

which control the upward movement; I mean th"

rack bars 56?
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A. Yes, that is correct. This drawing shows it

that way.

Q. And the Court's question explained the func-

Uons? I say, your answer to the Court's question

explained their function?

A. Yes, I have explained their function.

Q. Did you make a model illustrating a load

lifting and lowering method and controls therefor,

as shown by Exhibit 6?

A. I didn't myself. I directed it.

Q. It was made under

A. It was made under my direction at the Dallas

Machine & Locomotive Works, yes, and this model

does exist.

Q. Have you examined that model critically and

carefully? A. I have.

Q. And state whether or not it is a symbol in

all respects the [365] same as the drawing, this

perspective drawing, Exhibit 6, in substance, at all

events? A. In substance it is, yes.

Q. And shows the operation of the different me-

chanical devices which are shown by Exhibit 6?

A. Principally it does. There is one thing now

speaking of the model, which I don't believe has an

exhibit number

The Master: Exhibit 13 for identification.

Mr. Geisler: To make it clear to the Court T will

withdraw some <>f these charts; so will you take
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some of these away, Mr. Bailiff; all except the

middle ; leave that there.

Q. Now please explain to the Court how this

model operates, and if there are any differences in

construction between that and Exhibit 6 point them

out.

A. Well, the constructional differences are not

very great. The thing that I started out to bring to

your attention was the fact that here 47 on this

drawing and 47 on the patent drawings of '025,

why, we describe a reversible clutch. Due to the

model being so small and the necessary frailness

of any integral parts of that reversible clutch, we

didn't make the clutch reversible in this particular

model but at least we must take it for granted in

this model that the mechanism designated by the

number 74—47, pardon me—is the reversible clutch

;

and in order to get a reverse action of the shaft 50

we have loosely applied the wTorm gear, what wTould

be a part of 49 on the drawings, on the shaft 50;

and, in other words, it isn't affixed to the shaft 50;

so that by moving this upper crank on the front

end of shaft 50 in either direction we can get a

reverse motion of this shaft 50.

Q. Would that motion illustrate the same action

as in Exhibit 6 with regard to the raising and

lowering of the load? A. It would, yes, sir.

Q. And braking mechanism? Proceed with your

explanation.
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A. Well, at present the shoes are lowered at the

moment and [366] we are prepared to, would be

prepared to either raise the shoes empty or take

up a load if a carrier similar to this model were in

operation. In order to lift the load the driver would

put this lever in the position shown

The Master: Lever 70?

A. Lever 70 in the position shown, or say he

were sitting in the center of the machine here he

would pull it toward him, which would engage this

clutch 47, move the cam 75 from under the brake

bar, the corresponding cam under the brake bar

76 at this point, and allow this brake bar to release

its pressure on pulley or brake wheel 77; and im-

mediately this action of the clutch, and so on, took

place, why, the source of power would be directly

connected to the lift through those mechanical

movements, which would cause the shaft 50 to rotate

in the upward or lifting motion, and as the rack

bars 56 raise now we are kind of pretty close to

the point now (illustrating)—there is a contacting

member fastened on the inside of this rack here; I

don't see it, but that represents the part 91, as

shown on the perspective drawing, Exhibit 6.

Mr. Flegel: You can see it there (indicating).

The Master: Right.

The Witness: Now as that comes up and ap-

proaches the top of the frame you will note that it

engages and this lover 90 is pressed in there; it has
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already engaged; 91 has engaged 90, and this lever

is pressed tightly against the lower end of the bell

crank 66; well, if that motion continues, which it

wTould in normal operation, that brings the lever to

the central or neutral position, which Is indicated

by 72, the notch 72 on Exhibit 6 and also on the

drawings, the patent drawings of '025 ; and you will

note that this bar here is moved over and puts the

cam on

The Master: When you speak of "this bar", what

bar do you mean?

A. Now I will just operate it.

The Master: I have got it but I want to get it in

the record. [367]

The Witness: This 48, you see, is disconnected

with the lever 70 and so this bar here is connected

to bar 48.

Mr. Geisler: When you say "this" always state

the numbers, as the Court suggests.

The Witness: I see. The bar

The Master: 74, according to this?

A. 74, yes. This extension or rod moving out

from 48, out to here, would represent the bar 74,

and the cam 75 being on the top of this, that move-

ment has placed the cam 75 directly under the cam
on lever 76, which has raised this rod or brake bar

and applied the brake to

Mr. Geisler: Which rod or bar is that? Has it a

number"?
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A. Rod 76, and applied the brake by pulley 77.

Now do you want to go through the downward

action as well?

Mr. Geisler: You might just as well.

The Witness: All right. Presuming that this

mechanism had been raised and reached the upper

extreme limit of travel, it would be—all the parts

named in connection with the lifting device would

be in the position as shown here, or neutral position.

Then in order to lower the lifting members or bring

about a lowering action in the lifting device, the

operator would push this lever away from him or

to his right, or to the right of the machine, which I

have done here.

Q. In other words, in an opposite direction from

that?

A. Yes, in an opposite direction. That has

moved—also moving the lever 70 to the lowering

position has moved the lever 48 in the same direc-

tion and also the bar 74 in that direction, that same

direction, and bringing the cam 75 at the contact

—

make that central contract—with the cam on brake

bar 76, allowing brake bar 76 to drop and release

contact with the pulley 77. Now all of the members,

including the lever 64, bell crank 66, bar 90 and stop

91, are starting, are in position for the lowering

movement of the lifting device. All right. Then if

we go [368] this way, which would be the rotation

of that shaft in lowering position or lowering mo-
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tion, that action continues from the source of power

and you will observe as it travels down the set screw

designated by 65 on the perspective drawing, Ex
hibit 6, and on the patent drawings of '025, is

coming down directly above the arm of bell crank

66. As that downward motion of the lifting device

continues the set screw 65 contacts the bell crank

66 on the outer arm and presses it downward, which

action, through connection of bar 64 or lever 64,

returns the lever 70 to neutral position, thus dis-

engaging the clutch and applying the brake, as pre-

viously described.

Q. When you referred to '025, you had refer-

ence to Plaintiff's Exhibit 2, the patent?

A. Yes. But the drawing was out here and I had

to just refer to that.

Q. Yes
;
you just referred to the last three num-

bers of that patent?

A. Yes, the last three numbers in '025.

Q. Looking at the photograph is the brake

operating mechanism which you testified to as

shown on the model and in Exhibit No. 6, shown

on the photograph also there?

A. On this photograph?

Q. Yes. A. What is the exhibit number?

The Master: 31.

A. Yes, that brake is shown there.

Mr. Geisler: I now offer the model in evidence.

Mr. Fryer: If the Court please, wT

e object to the
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offer of the model, Exhibit 13 for identification, on

a number of grounds. The principal ground is that

it cannot be and is not material to any of the issues

raised in this cause. It cannot be material to the

issue of alleged commercial success of the device

in the patent, because the evidence offered so far

shows that it is lacking the mode of operation dis-

tinctive of the machine of [369] the patent in suit.

It is a machine having parts 90 and 91 which make

it a machine which will stop the upward movement

of the load lifting means irrespective of the pres-

ence of a load in the machine, a fundamental and

characteristic difference in operation to that of the

machine shown in the drawings of the patent. For

that reason it cannot possibly show commercial suc-

cess, because if this model is to show that machines

as shown in the model were made and sold, it

merely proves that machines other than machines

having a characteristic mode of operation of the

patent are made and sold, and that has no bearing

on that at all. If the purpose of the model is to ex-<

plain the construction and operation of the machine

of the patent, it is wholly immaterial, and not only

immaterial but misleading, because, for the same

factors which I have pointed out, it does not show

the construction or mode of operation of the patent

but, on the contrary, it shows a machine having a

distinctly different character as to mode of

operation.
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The Master: You mean in what regard?

Mr. Fryer: In the fact that the machine in the

model is one which will terminate upward move-

ment of the load lifting means irrespective of the

presence of a load in the load lifting device. That

is something which the machine of the patent cannot

do. The machine of the patent is one which will ter-

minate upward movement of the load lifting device

solely and only in the event that a load is placed in

the machine having the size and shape necessary to

engage the bar 67. Lacking a load in the machine

having the size and shape necessary to engage the

bar 67 the machine of the patent will not terminate

upward movement of the load lifting device. In the

model, Exhibit 13, on the other hand, as has just

been demonstrated to your Honor, upward move-

ment of the load lifting device will be terminated

with no load whatsoever in the machine. There is a

fundamental characteristic and all-important dif-

ference, therefore, in the machine [370] of Ex-

hibit 13 and the machine of the patent in suit, and

for that reason, then, the model is not material or

relevant to show either commercial success of the

machine in the patent or to show and explain the

construction or operation of the machine in the pat-

ent, or to show any possible similarity between the

machine of the patent and the accused device. And
on the last point, a further reason why Exhibit 13

is not material or relevant to show any similarity
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or identity between the patent and the accused de-

vice is the fundamental and well recognized rule

that for that purpose the only thing which is ma-

terial is not any machine which the plaintiff may

have built but the machine shown in his patent.

The .Master: May I make this inquiry of counsel

for the defendants'? Other than the fact that the

Exhibit 13 for identification contains elements

which enable the upward movement of the rack to

be stopped when there is no load on it, other than

that fact does the model exhibit the principles of

the claim 4 of the patent?

The Master: Just to get clear in my own mind,

Mr. Fryer, as we go along, if on model 13 there

should be placed a load, what you have designated

as a full load, is there any question that bar which

is marked 67 on that model would stop the upward

movement of the carriage?

Mr. Fryer: It would all depend, your Honor,

upon the size and formation of that load. If it were

as some of the loads which we will demonstrate to

your Honor later on in this case, with some boards

in one position and others in another, or if it were

loads of sacks of cement with spaces between them,

the movement of the load upwardly might not oper-

ate 67 to cause any result whatsoever and the part

90 and 91 would then [371] function to terminate

the upward movement, and that is an operation

which ifi wholly foreign to and impossible in the1
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operation of the patent in suit. In other words, it

gives the machine a completely different principle

of operation and our Ninth Circuit Court of Ap-

peals here has often announced that the mode of

operation is the thing which counts. For instance,

in Riverside Heights Orange Growers' Association

v. Stebler, 240 Fed. 703, our Circuit Court of Ap-

peals said, "If the device of respondent shows a

substantially different mode of operation, even

though the result of the operation of the machine

remains the same, infringement' '—that is identity

—

"is avoided." So that it is true that Exhibit 13 is

substantially the machine of the drawings of the

patent in suit except for the addition to that ex-

hibit of the parts 90 and 91, but the mere addition

of those small parts makes a complete fundamental

change in the mode of operation of the machine.

The Master: Now Mr. Geisler, what is your posi-

tion with regard to parts 90 and 91? Do you claim

that they are disclosed by the patent?

Mr. Geisler: Yes, Your Honor. We do not dis-

close—limit ourselves to any specific means, but the

introduction states, "Another object is to provide a

form of automatic stop for the lifting device that

will operate when the limit of movement in either

direction is reached, and also apply a brake".

Again, before the specifications, I mean the claims,

it states: "Any desired form or reversible clutch
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may be used and any old or common form of brake

for the driving mechanism", and so on. And,

"Other details may be varied in their form and

location, and in general the invention is intended

to be limited only by the scope of the appended

claims."

Now in the argument that counsel advanced he

didn't give the proper emphasis to what the courts

say about substantial identity. Now the only thing

there is here, we have brought out by the witness

two different modes in which the [372] raising of

the load is limited, one by means of putting a load

on the carrier, another to assure that it will stop.

Now there would be the necessity of course, prob-

ably as developed in the manipulation and the

running of this carrier, that if the carrier were

empty and you applied the load lifting element,

why, the thing would go and something might snap,

break; so it was a natural expedient. However, the

idea is fundamentally the same means for limiting

the lifting of load.

Then take the position of the defendants here,

your Honor, which we must always bear in mind;

a solemn admission of course would have to have

some weight. The defendant for the purpose of

laying foundation for laches states that the plain-

tiff neglected to assort any rights under the patent

against the defendants' carrier, or others substan-

tially identical therewith.
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Mr. Fryer: You didn't read that all.

Mr. Geisler: Substantially identical therewith.

Pardon me. Substantially identical. Now does the

claim limit anything here 1

? It says I claim load

lifting ; we have the power ; and then we have means

for moving the clutch—means for moving the clutch

into neutral position upon the movement of the load

lifting means to a predetermined extent in either

direction. That is the claim. That is what we

brought suit on. The device which we alleged in our

bill of particulars as being the source of the brake

shows identically the thing which is shown by Ex-

hibit 6. The defendant admits that it furnishes that

manual to the trade and admits that it is manufac-

turing a device just as shown in that manual. So

there we have a combination of these admissions that

the thing which the defendant made is as showm in

the service manual, which is part of the exhibit of the

bill of particulars. Further, the admission that the

service manual shows a device wilich is substantially

identical to the plaintiff's patent, we claim. So, your

Honor, I feel as if I am wasting the Court's [373]

time by trying to cite any further authorities, be-

cause it is an elementary rule, as far as that is con-

cerned.

Mr. Fryer: May I answer one question?

The Master: Yes, Mr. Fryer, of course.

Mr. Fryer: I believe most of the remarks of Mr.

Geisler do not answer the inquiry which you ad-
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dressed to him. There is only one statement made

by him which I can discern as having any bearing

on that question. He was asked to point out whether

or not the patent showed parts 90 and 91, and he

quoted a portion of the specifications which he re-

lied on as being a disclosure of that part. Now that

portion of the specification is statement of the ob-

ject of the invention. Of course the statement of the

object of the invention is merely the expression of a

hope, but not a disclosure of any construction. He
did not point to any portion of the description

showing parts 90 and 91, and we have the patentee's

own statement that no parts 90 and 91 are found in

the patent.

The Master: What it comes down to, Mr. Fryer,

is this: whether or not 90 or 91 are mechanical

equivalents ?

Mr. Fryer: No.

The Master: It doesn't come to that?

Mr. Fryer : No. It is much deeper than that. It is

the question of the fundamental mode of operation

of the machine as a whole. Irrespective of the lan-

guage of the claims, it is the mode of operation that

counts. It is true in this patent the patentee has

obained a patent with language broad enough to

include a machine known as a carrier and every one

that has ever been built, our proofs will show. He
has been granted a claim much broader than his con-

tribution to the art. So that he comes directly, as
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these authorities will show, where plaintiff attempts

to show an infringement by trying to literally read

his claims on the defendant's structure he does not

use the proper test, even though the plaintiff could

bring the defendant wTithin the letter of the claims,

if there is a difference in the mode of [374] opera-

tion. Now 90 and 91 cannot do anything in the dis-

closure of the patent in suit, because the whole

theory of the disclosure of the patent in suit is that

the machine will not work to stop the upward move-

ment of the load lifting means unless you have a

certain kind of a load, a certain height, certain

length, and so forth, in the machine. That funda-

mental mode of operation being different, it is not

a matter of equivalency between 90 and 91 and any-

thing shown in the patent.

The Master: "Well, I will admit this exhibit, not

however holding that the questions raised by coun-

sel for the defendants as to the relatively different

means of operation existing—making no holding

upon that but reserving that question for further

consideration. And so far as 90 and 91 are em-

bodied in this Exhibit 13, I will place upon the

plaintiff the burden of showing that those are within

the language of the disclosures of the patent; not

the burden of proof, but I mean for my own satis-

faction.

(The model heretofore marked for identifi-

cation as Complainant's Exhibit 13 was there-

upon received in evidence.)
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Mr. Fryer: Did you wish to ask a question?

The Master: Yes, I did. This question need not

be answered by either party if it will interfere

with their conduct of the defense or the prosecution

of this action, but I just want to see whether I

understand the position of the defendants.

Mr. Fryer: I will try to answer you in a way

to help Your Honor, in any way I can.

The Master: Am I right in stating that your

position is that a device for stopping the upward

movement of the rack which is not accomplished by

means of the load engaging either with bar 67 or a

mechanical equivalent is such a different [375]

method of operation as not to come within the dis-

closure of the patent?

Mr. Fryer: I could perhaps state it this way—

I

doubt that I can answer that "yes" or "no"—the

machine of the patent, as I understand it, and as

we hope to prove, has no mechanism whatsoever

which wT
ill stop upward movement of the load-lift-

ing means in a number of cases, the first of which

is if there is no load in the machine. If there is no

load in the machine, the machine of the patent will

never stop upward movement of the load-lifting

means, and mis-operation will result, and the ma-

chine will be destroyed, unless we have this safety

device which has been excluded from the case. A
similar result will happen to the machine of the

patent if the load placed in the load-lifting means
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is not high enough to strike 67 in time to prevent

the rack bars from reaching the end of the teeth on

those bars. In that event, you will wreck the ma-

chine before you will stop upward movement of the

load-lifting means. So that the machine of the pat-

ent, as our evidence will show, is such that unless

you have exactly the right size load, with exactly

the right shape, so that at the proper time it will

strake bar 67, the machine of the patent will be

destroyed, unless this safety device, which is not in-

volved in this suit, happens to work. Now, the min-

ute you add to the machine of the patent parts

which give the machine of the patent a wholly dif-

ferent mode of operation, that is, parts like 90 and

91, which will operate merely by upward movement

of the rack bars, irrespective of any load in the

machine, the conditions of operation which I have

mentioned do not occur. With those parts added,

the load-lifting means will stop as soon as the rack

bars have moved the predetermined distance, and

that by virtue of contact between 90 and 91, and

that contact, as is evidenced, will occur no matter

what size or shape of load is in the machine or

whether there is no load in the machine. So that

our position is that 90 and 91 are parts foreign to

the [376] whole teaching of the patent in suit, they

are parts which operate in direct antithesis to the

theory of operation of the machine of the patent in

suit. In other words, the patent in suit is a load con-
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trolled stop machine, and a machine like Exhibit 13

is a lift controlled where the stop is controlled solely

by the lift. The machine of the patent in suit has a

stop which is not controlled by the lift in any way,

but on the contrary is controlled entirely by the

presence and character of the load in the machine.

I don't know if I have made myself clear, but

that is our position. Does that answer your question ?

The Master: I think that answers the question as

to what your position is.

Mr. Fryer: Yes.

The Master: All right, you may continue with

your direct examination.

Q. (By Mr. Geisler) Mr. Dimick, you may

state why on that drawing, Complainant's Ex-

hibit 6, you included the devices 90 and 91 in addi-

tion to 67?

A. When this lifting device was set up at the

Dallas Machine & Locomotive Works, I was in-

structed to make a drawing showing the parts as

they w^ere on that lifting device, so I proceeded to

do that; I followed out the lifting device as much

as possible on a drawing of that sort in exact de-

tail, and that made it necessary for me to include

the bar 90 shown on the Exhibit 6 and the lug or

engaging member on the rack as shown on that Ex-

hibit 6. Then after having done that, made the

drawing, had it all completed, it was necessary and

I was instructed to put reference numbers on this
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drawing, and in order to do that correctly I then

took the copy of the patent and I read through the

patent, the various numbers, and noted them in a

way which I believe is correct according to my read-

ing of the patent, of the correct number of the

various parts of the mechanism. Then when I had

completed the reading of the patent as far as refer-

ence numbers [377] were concerned, and included

in the patent description, I failed to find numbers

to indicate a stop described in the patent as a means

of stopping the lifting mechanism when the—or, in

other wrords, it should be disengaging the clutch or

throwing the clutch in neutral position and apply-

ing the brake when the load-lifting means had

traveled a predetermined extent in either direction,

and my interpretation of this action was that the

members 90 and 91 were members supplied to ter-

minate the movement of the load-lifting means to a

predetermined extent in the upward direction, and

without any instructions whatever I noted those two

numbers, which do not appear in the patent de-

scription, on the drawing, so that I was able to

write description of this particular Exhibit 6 in

completeness.

Q. During the time you were employed at the

plaintiff's plant, did they commence to manufacture

hydraulic lifts?

A. My recollection of the exact happenings were

that I went to work for the plaintiff just about the
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time that the first hydraulic lift was completed, and

assisted in the construction of the second hydraulic

lift carrier, and helped finish up the first one.

Q. Did you know the purpose of making

hydraulic lifts?

A. Well, my understanding has been as an em-

ploye of the plaintiff that it was his idea that a

hydraulic hoist or lift was considered one of the

best means of lifting loads or raising heavy

obstacles, a hydraulic lift or a jack or something

similar that operated hydraulically was a very good

means, at least, of lifting a load.

Q. What advantage did the hydraulic have, if

any?

A. Well, the advantages were cited that there

was not as much complicated mechanism, being

principally cylinders and piping, and did not re-

quire a reversible clutch to operate this hydraulic

lift, to furnish the pressure necessary to operate

the hydraulic lift, and a positive means of con-

trolling the flow of liquid, as well as an automatic

means of stopping the flow of liquid by stopping the

pump when a certain pressure had been established

in [378] the hydraulic mechanism, and by those

devices, or by that operation, rather, the flow of

liquid and creation of the pressure to disengage the

clutch, it was unnecessary then to have brakes or

other automatic stops than a governor to stop the

load-lifting means when it had traveled to the upper
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extent or the lower extent, and it was unnecessary

to have a brake that would hold the load in any

particular position, due to the fact that an operat-

ing valve installed integral with the piping of this

hydraulic machine would stop the flow of liquid in

either direction and hold the load in the desired

position.

Q. Were you still employed at the plaintiff's at

the time the manufacture of hydraulic lifts was dis-

continued ?

A. Well, I may have to make a rather broad

statement. I was employed by the planitiff at the

time that he decided to discontinue—or, not discon-

tinue, but to manufacture a carrier other than a

hydraulic lift, and he and I talked about it at va-

rious times

Q. Who is he?

A. The plaintiff, Mr. Carl Gerlinger.

Q. The patentee?

A. Yes—and the last hydraulic carrier that I

have any recollection of the Dallas Machine &
Locomotive Works Building, or the last one that I

helped construct or had anything to do with, was a

machine that went to Australia, and in connection

with the Dallas Machine & Locomovite Works and

their agents in Australia I went to Australia with

this machine, and just previous to my departure to

Australia, why, I did some work on the first rack

and pinion model carrier, or wThat is termed the
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RPF, but at the time I left for Australia, that ma-

chine was not completed. Some of the members were

installed on the frame, and so on, but before I left

I was familiar with what the machine was going to

be

Q. What do you have reference to, what that

machine was going to be ? What kind of a machine ?

[379]

A. It was a rack and pinion Gerlinger carrier,

rack and pinion lift similar in operation to the one

shown here on Exhibit 6. Upon my arrival in

Australia the machine was—the hydraulic machine

was late in arriving—in other words, it arrived

after I did—and I set the machine up there and

put it in operation, and some time later I was em-

ployed as an engineer in Australia by Gunderson-

Northworth, Proprietor, Ltd., which later became

the Timber Transport & Storage Company, Pro-

prietor, Ltd. I ordered through my employers—

I

have stated who they were

Q. A little louder, so the Court may hear.

A. I ordered through my employers in Australia

four of the new rack and pinion carriers known as

the RPF model, and when they arrived, why, we

put them in operation at the Timber Transport &
Storage Company plant. So that this machine which

I took to Australia, or which was the reason for my
going to Australia, a hydraulic machine, was the
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last of the ones I actually had any experience with

at the Dallas Machine & Locomotive Works.

Q. The last hydraulic?

A. Yes, the last hydraulic,—and the four rack

and pinion machines, RPF model, which I ordered

from the Dallas Machine & Locomotive Works, to

be delivered in Australia, were my first view of the

completed RPF model.

Q. Do you know why the hydraulic lumber car-

riers, hydraulic-lift lumber carriers, were dis-

carded ?

A. Well, the principal reason for that was that

piping, regardless of whether it was steel or copper

or some of the other types or materials, which are

used for conducting or carrying fluid put through

the hydraulic lift, were subject to leaks and would

leak oil out on the frame and other parts of the

machine, it would drip on lumber and damage lum-

ber, and we found in some in- [380] stances, speak-

ing of the Dallas Machine & Locomotive Works as

a whole—that is, the people who were operating the

machines and building them—found that in many

instances drivers of carriers were incompetent in a

mechanical way to keep this hydraulic lift operat-

ing satisfactorily, and one of the reasons was that

they would let leaks accumulate and get worse, and

I myself, at various times during the period while

the Dallas Machine & Locomotive Works were
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manufacturing carriers with a hydraulic lift, tried

to influence Mr. Gerlinger

Mr. Fryer: Now, if your Honor please, I think

that we have gone pretty far afield with this long

dissertation about various things. I have been

trying to see what materiality or relevancy it may
have. Unless Your Honor particularly cares to hear

this evidence we will object to it on the ground that

it is wholly immaterial and irrelevant and no part

of the plaintiff's opening case on any of the issues

framed in the pleadings.

The Master : What do you claim for it ?

Mr. Geisler: Well, Your Honor, they claim that

because for a time hydraulic lifts were manufac-

tured that we abandoned our invention.

The Master: Aren't you rather anticipating their

defense ?

Mr. Geisler: Well, they so charge right here.

The Master: I know, but aren't you anticipating

their defense?

Mr. Geisler: That is true, but the points were

made when cross examination came up

The Master : If you want to anticipate the defense

I shan't bar you from it.

Mr. Geisler: No. Very well, then I just want to

explain through this witness why those hydraulic

lifts were discontinued.

Mr. Fryer: All right, withdraw our objection,

Your Honor.
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Mr. Geisler: The witness is yours.

Mr. Fryer: Have you concluded your examina-

tion? [381]

Mr. Geisler: Yes, sir.

The Master: Well, he didn't finish his answer

—

he said, "I myself at various times during the

period while we were manufacturing hydraulic ma-

chines tried to influence Mr. Gerlinger", and then

there was an interruption. Influenced to do what?

A. I tried to influence him to

Mr. Geisler: I will withdraw the question.

Mr. Fryer: May I have just a moment, if Your

Honor please?

The Master: Yes, sir.

Mr. Fryer: Oh, that is right, the cross examina-

tion of this witness is to be deferred until we com-

plete the cross examination of the witness Ger-

linger.

The Master : That is the understanding. Anything

further of this witness?

Mr. Geisler: No, Your Honor.

The Master: You will be excused temporarily.

You will be back, however, tomorrow^ because your

cross examination will take place tomorrow, Mr.

Dimick. A. Thank you, Your Honor.

(Witness excused.)

The Master: Will you call another witness.

Mr. Geisler: Mr. Ballantyne, take the stand,

please.
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WALTEE E. BALLANTYNE
was thereupon produced as a witness in behalf of

the complainant herein, and, having first been duly

sworn, wTas examined and testified as follows:

Direct Examination

By Mr. Geisler:

The Master: State your name and address.

A. Walter E. Ballantyne, Dallas, Oregon.

Q. (By Mr. Geisler) What is your position

with the plaintiff corporation? [382]

A. Secretary-treasurer.

Q. When was the corporation organized?

A. December 1st, 1919.

Q. Have you been holding tht same position ever

since? A. I have.

Q. Did you keep any shop records there ?

A. I did.

Q. Did you keep records with regard to the

work done on these carriers that have been testi-

fied to? A. I did.

Q. Now, by looking at your records, if you wish

to refresh your memory that way, you may state

when the first work was started on lumber carrier

which is Plaintiff's Exhibit No. 1, identified by the

last three numbers of the patent as 958?

A. Started in May, 1921.

Q. Do you know when that lumber carrier was

taken over to a shop to be tested out?

A. Well, it was taken over about the latter part

of July.
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Q. What year? A. 1921.

Q. Where?

A. At the Willamette Valley Lumber Company

in Dallas is where it was tested out.

Q. Do you know personally what happened with

respect to that lumber carrier? A. I do.

Q. Will you state what occurred?

A. Well, we didn't find it very satisfactory. We
had to bring it back and put on a new power plant

and a gear

The Master : Speak up so I can hear. You had to

bring it back?

A. We had to bring it back and put on a new

power plant and change the gear drive to a chain

drive, and there were some changes made then in

the lifting mechanism. [383]

Q. (By Mr. Geisler) Was anything else ob-

served with regard to the workings of that num-

ber 1 machine? A. Not

Q. I mean the original machine?

A. No, not on the original that I know of.

Q. I am referring now to the machine made like

patent number 958. A. Well,

Mr. Fryer: We object to that, if Your Honor

please, on the ground that there is utterly no

foundation laid; that that exacts an opinion from

this witness, not shown to have had any knowledge

or means of knowledge of the facts inquired about.

Mr. Geisler: The witness was right there. It
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has been testified, and he has been here, talked about

so much, that the first machine was taken back, that

is to say, a machine made like the first patent,—the

original patent, I will say, the last three numbers

of which are 958, was taken back to the shop and

made over. That is what Mr. Gerlinger testified. I

am asking this witness whether he—he says he was

there—if he knows anything about it.

Mr. Fryer: Nothing has been brought out to

show that this witness has any knowledge of con-

struction of machines or knowledge of the contents

of any of the patents in evidence, Your Honor, and

that is one of the grounds of my objection, lack of

foundation.

The Master: Well, I think the objection is wT
ell

taken upon the proposition that this witness has not

yet been shown to have had any knowledge of Patent

1422958.

Q. (By Mr. Geisler) Well, are you familiar

with the construction of that patent just referred

to? A. I am.

Q. Have you during the number of years that

you have been employed there by the plaintiff ac-

quired any knowledge of machinery 1

?

A. I have. [384]

Q. Did your duties require the examination of

drawings and machine sketches, and so on?

A. Well, part of my work was along that line.

I had to order all the material for the carriers, and
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quite a bit of this material I had to draw my order

from the blueprints even, and I had to be familiar

with blueprints—while I am not a mechanical engi-

neer, or anything that way, but I have a fair knowl-

edge of blueprints, drawings.

Q. You have studied this patent, Plaintiff's

No. 1, Exhibit No. 1, 1422958? A. I did.

Q. And are familiar with this construction?

A. Yes.

Q. You may state further if the machine which

was built sometime prior to July, I believe, 1921,

wTas or was not like this Plaintiff's Exhibit No. 1?

A. It was. Now, Plaintiff's Exhibit No. 1,—

I

w^ould like to know what you mean by that.

Q. Plaintiff's Exhibit No. 1 is 1422958.

A. Yes.

Q. Now, what was done with that machine after

it was built in the shop?

A. It was taken over to Willamette Valley Lum-

ber Company, where they tried it out. As I stated

before, it was not very satisfactory and they brought

it back.

Q. Do you knowT why they brought it back?

A. Well, the power plant was not very satisfac-

tory, and the gear drive was not satisfactory, and

needed some improvements in the lifting mechanism.

Q. Do you know of your own knowledge what

the improvements were that w^ere made in the lift-

ing mechanism?



396 Dallas Machine etc. Works

(Testimony of Walter E. Ballantyne.)

A. Well, the only change that I know of, they

changed some of the levers around. On account of

the different construction of [385] the new power

plant, that had to be changed somewhat. And then

they found out they would need a brake on it.

Q. What was done with that machine when it

was brought back from the Willamette Valley Lum-

ber Company to the plaintiff's shop?

A. It was reconstructed, rebuilt.

Q. When was that rebuilding done 1

A. Well, started right after they brought it

back, and it was completed the latter part of Sep-

tember.

Q. What then was done with that machine?

A. It was sold to Willamette Valley Lumber

Company at Dallas, Oregon.

Q. Was it operated then by the Lumber Com-

pany? A. It was.

Q. Are you familiar with the plaintiff's Ex-

hibit 2, which identifies the plaintiff's patent

1457025? A. lam.

Q. You have studied that patent?

A. I have.

Q. And you feel you know its mechanical de-

tails? A. Pretty fair, I think.

Q. Now, you may state whether that machine

that was taken to the Willamette Valley Lumber

Company's yard about October 1st, 1921, was or

was not like this patent Plaintiff's Exhibit 2?
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A. It was, substantially identical.

Q. State whether or not to your knowledge any

further machines were afterwards built—that is to

say, subsequent to October 1st, 1921—in the shop of

the plaintiff similar to patent Plaintiff's Exhibit 2?

A. There were.

Q. "When were those machines built?

A. The next one—or the first charges I have

according to the records were October 4th, 1921.

Q. What shop number did you assign to that,

or was it known by, in other words'? [386]

A. Well, my records show it as Gr-10, but on

the—the Court so far has been calling that machine

number 2.

Q. Do you know anything about machine num-

ber three ? A. Yes.

Q. How was that built ? A. Just the same.

Q. Was there a machine number four built?

A. There was.

Q. When was that machine built ?

A. Well, it was—machines numbers two and

three were finished in February first, and then this

other one, machine number four, was completed

and delivered on April 1st, 1922.

Q. Was that machine the same or different from

numbers two and three—number four ?

A. It was the same.

Q. You may look at this photograph and state

if you recognize—it is some place here, I haven't
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got the number, your Honor. That is the picture

with the men in it, the group of men.

The Master : I think it is numbered on the back,

isn't it?

The Bailiff: I think you have got it there.

The Master: Twenty-nine.

Mr. Geisler: Twenty-nine?

The Master: Yes.

Q. (By Mr. Geisler): The bailiff will kindly

show that to the witness that the Court has. I would

like the other returned to me. Were you present at

the taking of that photograph? A. I wras.

Q. Do you identify some of the people that were

there? A. I do.

Q. For example, looking at the righthand side,

whom do you see there?

A. The righthand side, the first one is Carl F.

Gerlinger, the patentee.

Q. A little louder. [387]

A. The first one to the right is Carl F. Gerlin-

ger.

Q. Who is the next? A. That is myself.

Q. Looking at the left, who is the man standing

with his elbows akimbo? A. Nels Anderson.

Q. When was this photograph taken?

A. Well, I can't fix the exact date, but just

shortly prior to February 1st, 1922.

Q. Where?

A. It was taken in front of the plant of the

Dallas Machine & Locomotive Works, Dallas, Ore-

gon.
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Q. What machines, referring to what was testi-

fied here to as numbers two and three, and so on

—

what particular machines does that photograph

show?

A. It shows machines two and three.

Q. To whom were those machines two and three

delivered ?

A. To Cobbs & Mitchell Company. They were de-

livered at Independence and shipped up by rail.

Q. To what place? A. To Valsetz.

Q. Oregon? A. Yes, to Valsetz, Oregon.

Q. Now, I would also like you to identify these

two machines This is 29. Exhibit 30?

The Master : I assume that is it.

Q. State whether or not those are the same

—

include the same machine—one of them is the same

machine—no, it is the same two machines as shown

in Exhibit 29, in the photograph I hand you?

A. They are, yes.

Q. Do you know of your own knowledge when

the plaintiff discontinued—or when the plaintiff

commenced to manufacture hydraulic lifts ?

A. I do. I kept the records. [388]

Mr. Geisler: Read that question back, please.

(The question was thereupon read.)

Q. (By Mr. Geisler) : The question should be,

began to manufacture hydraulic lifts. Do you know

that? A. Yes, sir.

Q. Do you know when the plaintiff discontinued

manufacturing hydraulic lifts? A. Yes.



400 Dallas Machine etc. Works

(Testimony of Walter E. Ballantyne.)

Q. After that what kind of a lift did the plain-

tiff manufacture ?

A. Rack and pinion lift, called the RPF.

Q. How many of those did you manufacture

after you again commenced to manufacture me-

chanical lifts?

A. You mean after we quit the hydraulic?

Q. Yes. A. Ninety-five.

Q. How do you know that?

A. I have got the records. Do you wTant to see

them?

Q. No, unless counsel wishes to see them. Have
you a record charge with regard to the first work

on carrier number 2 that wT
e have been speaking

about here? A. I have.

Q. When was that charge? A. What
Q. On your records when was the first charge

for labor, or whatever it might have been ?

A. October 4, 1921.

The Master : He already testified to that.

Mr. Geisler: Yes, I think he has. I wasn't sure.

To whom was the carrier number 4 sold ?

A. To the Brighton Mills Company at Brighton

Oregon.

Q. Can you tell us the cost of these lumber car-

riers? A. Do you mean the cost or the

Q. The price at which you sell them.

A. The present carriers, do you mean, that we

are manufacturing now ? [389]

Q. Yes, with the mechanical lift?
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A. They range from $3,850 for the light models

up as high as $7,050 for the larger six-wheeled

model.

The Master: Thirty-eight fifty to seven thou-

sand fifty? A. Yes, sir.

Q. (By Mr. Geisler) : Have you any knowledge

as to when the plaintiff first became aware that the

defendant was manufacturing lumber carriers

A. I have.

Q. —which are infringed upon, we claim in-

fringed upon, by the defendant's hoists?

A. I have.

Mr. Fryer: We object to that as grossly incom-

petent. Certainly this witness is not competent to

pass upon the legal question of infringement of a

patent or express opinions upon it. That is for the

Court to pass upon.

The Master : The question was whether he knew

when the patentee first became aware of a patent

infringement.

Mr. Fryer : It assumes that fact, also.

The Master: It assumes the infringement, but I

assume what counsel has in mind, the alleged in-

fringement.

Mr. Geisler : The claimed infringement.

Mr. Fryer : It is improper in form for that rea-

son.

The Master: Well, let's let it show that it is

modified by the insertion of the word " claimed in-

fringement".
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A. May I have the question again, please?

The Reporter: (Reading) "Have you any

knowledge of when the plaintiff first became aware

lhat the defendant was manufacturing lumber car-

riers which are infringed upon, we claim infringed

upon, by the defendant's hoists?"

Mr. Geisler : Which the plaintiffs claim wTere

infringed upon.

A. In September, 1935.

The Master: It has now reached the hour of

five o'clock, gentlemen. We will adjourn until ten

o'clock tomorrow morning. [390]

(Whereupon, at 5:00 o'clock P. M., November 24,

1936, the hearing in the above entitled cause was

adjourned until 10:00 o'clock AM., November 25,

1936. [391]

WALTER E. BALLANTYNE
threupon resumed the witness stand, and was ex-

amined and testified further as follows

:

Direct Examination

By Mr. Geisler:

Mr. Geisler: Will the reporter please read the

last question which was put to Mr. Ballantyne?

(The question referred to was thereupon

read.)
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Mr. Geisler : I will ask that the question be made

more definite by referring specifically to the de

fendant Willamette-Hyster Company.

(The answer to the question just read was

then read.)

Q. (By Mr. Geisler) What was the occasion of

your attention being drawn to the lumber carrier

manufactured by the Willamette-Hyster at that

time?

A. Why, the Dallas Machine & Locomotive

Works received a requisition from the Shevlin-

Hixon Company. This requisition was dated about

September 3rd, 1935,

A. and this was for two Cerlinger carriers

equipped with swinging shoes; and about a week

later we received a letter, dated September 11th,

and in this letter they asked the Dallas Machine &
Locomotive Works to guarantee Shevlin-Hixon

against any suit for infringement of any patented

device or unpatented, and at the same time that we

got the order we understood that Willamette-Hyster

had got an order for two machines also.

Q. From the same company?

A. From the Shevlin-Hixon Company; and we
had previously sold them a number of carriers and

other equipment and had never had this request for

a guaranty before and it made us rather suspicious,

so we started investigating to see if the design of

our swinging shoe could possibly infringe on the

patents that the Willamette-Hyster had on their
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swinging shoes, and in this investigation we sent for

copies of the Willamette-Hyster patent, and also

had our General Superintendent go out and [392]

make an examination and inspection of several of

their machines, and during the course of this inves-

tigation, why, we found out the similarity of the

machines.

Q. Whose machines'?

A. Of the Willamette-Hyster and the Gerlinger

patent in question. Then we took it up with our

attorney to see if in his judgment there was an

infringement.

Q. And that was the first intimation of any in-

fringement that you had ? A. Yes.

Mr. Fryer: We object to leading the witness,

your Honor.

Mr. Geisler: He already said so, at the first

Mr. Fryer: It is objected to, also, on the ground

that it is merely repetition, that it is plainly putting

words in the mouth of the witness.

The Master : The question is leading.

Q. (By Mr. Geisler) Had you any other inti-

mation of infringement on the part of the defend-

ant Willamette-Hyster before then?

A. We did not.

Q. Now, with regard to the defendant Clark &
Wilson Lumber Company, when did you first learn

of their having any machine that you believe was an

infringement upon the plaintiff's patent?

A. Well, it was about the same time. After we
decided on this other, why, we knew that Clark
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& Wilson had purchased several carriers from the

Willamette-Hyster.

Q. What investigation then did you make fur

ther?

A. Our General Superintendent inspected the

machines at the Clark & Wilson Company.

Q. And what did you find?

A. Found they were the same as the other ma-

chines they had investigated and in their judgment

were thought an infringement.

Q. Now, state whether or not at any time pre-

vious to then you had any intimation or knowledge

of infringement or use of any machine of plain-

tiff's patent by the Clark & Wilson Lumber Com-

pany? A. We did not. [393]

Q. State whether or not there was any marking

of the lumber carriers put out by the plaintiff?

A. There was. They had patent plates on them.

Q. What did the patent plates state?

A. Well, they stated the patent number, as soon

as we had a patent number, as soon as we received

our first patent. Previously they had "Patents

Pending" or "Patent Applied For"; I wouldn't say

now for sure which.

Q. You may state whether or not prior to—or

outside of the defendant Willamette-Hyster Com-
pany here your patent rights of the patent here in

suit have ever been questioned by anybody?

Mr. Fryer: Objected to on the ground of total

lack of foundation, this witness not having been
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shown to have the means or knowledge necessary

to answer that question.

Mr. Geisler: He is the Secretary, Your Honor,

and a corporation can only find, of course, things

through its officers.

Mr. Fryer: But it has not been shown that he

knows what is going on through all the four cor-

ners of the United States.

Mr. Geisler : Well, I am just asking him whether

or not be know^s of that.

The Master : If you ask it in that form the ques-

tion may be answered.

A. We didn't know of any.

Mr. Geisler : You may cross examine.

Mr. Fryer: Cross examination is reserved until

after the completion of the cross examination of the

witnesses Gerlinger and Dimick.

The Master : Call your next witness.

(Witness excused)
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JOHN LANDON WATERS
was thereupon produced as a witness in behalf of

the complainant herein, and, having first been duly

sworn, was examined and testified as follows : [394]

Direct Examination

By Mr. Geisler:

The Master : State your name and address.

A. John Landon Waters, at Dallas, Oregon.

Q. (By Mr. Geisler) What is your connection

with the plaintiff in the suit ?

A. I am the General Superintendent of the

Dallas Machine & Locomotive Works.

Q. What has been your experience with regard

to mechanical construction?

A. I have been—I was employed eight years for

the Oregon State Highway Department, previous

to eight years with the Dallas Machine Works.

Three years prior to that I was with Vick Brothers

Garage in Salem, Oregon.

Q. What experience have you had with the read-

ing of patents and studying of inventions described

by patents?

A. During the time that I have been with the

Dallas Machine & Locomotive Works I have assisted

in the applications for patents procured by that com-

pany.

Q. Have you studied the patent here in suit,

Plaintiff's Exhibit Number 2? A. Yes, sir.

Q. And are you familiar with it?

A. Yes, sir.
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Q. Have you studied the booklet put out by the

defendant under the title " Service Manual"?
A. Yes.

Q. The defendant Willamette-Hyster Company,

I mean? A. Yes, sir.

Q. Are you familiar with the construction which

is shown in the manual, with regard to the mechan-

ism provided for the raising and lowering of the

lumber carrying devices and the control of such de-

vices? [395] A. Yes, sir.

Q. Did you have a drawing made, an enlarged

drawing, of those devices, Mr. Waters ?

A. Yes.

The Master: Well, is it admitted that the Wil-

lamette-Hyster Company is merely a changed name

of Willamette-Ersted Company?
Mr. Fryer: Yes, it is so alleged in the pleadings

and we don't question that, but each company puts

out its own—but that organization has at different

times put out different circulars and different liter-

ature, and they are not all identical.

The Master: Well, I would take it that the de-

fendant ought to be familiar with its own literature.

Mr. Fryer : Oh, we are, your Honor.

Mr. Greisler: Well, I will proceed with the ex-

amination, then?

The Master : All right.

Q. (By Mr. Greisler) I show you here a pam-

phlet entitled " Service Manual", put out by the

defendant Willamette-Hyster Company. Have you

seen that Manual before ? A. Yes, sir.
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Mr. Fryer : We have no objection to the Service

Manual presented to the witness by counsel, and we

understand it to be offered in evidence by plaintiff.

If not, we would like to offer it ourselves.

Mr. G-eisler: It will be offered by the plaintiff

in evidence. I ask that it be received and marked

now.

The Master: It becomes Complainant's Exhibit

number 32.

(Said Service Manual of Willamette-Hyster

Company was thereupon received in evidence

and marked Complainant's Exhibit 32.)

Q. (By Mr. Ceisler) Now, Mr. Waters, have

you studied the devices which are shown on pages

4 and 5 of this Exhibit 32? A. Yes, sir.

[396]

Q. Have you compared that device as shown in

these drawings with the plaintiff's patent?

A. I have.

Q. Can you tell us by referring to the devices

shown and described in the Service Manual what

if any connection or bearing they have on the plain-

tiff's patent?

A. May I have this on the stand, also, so we can

refer to the two of them together ?

The Master: By the way—I didn't get it—is

that Willamette-Ersted or Willamette-Hyster?

A. Willamette-Hyster. Do you wish that I go

through the two of them together, or compare them

one with the other?



410 Dallas Machine etc. Works

(Testimony of John Landon Waters.)

Q. (By Mr. Geisler) No. Be seated; I want to

ask you another question. Have you examined the

Hyster put out by the—or lumber carrier, I meant

to say, put out by the defendant Willamette-Hytser

Company and which the plaintiff claims is an in-

fringement upon its patent?

A. Do you mean the carrier, the complete car-

rier?

Q. Yes. A. Yes, I have.

Mr. Geisler: Do these drawings, which are en-

largements—those are photostatic enlargements.

You will concede that, will you?

Mr. Fryer: Yes, we concede that the structures

shown in the black lines in the two charts before

the witness truly and correctly represent the con-

struction found in the defendant Clark & Wilson's

Willamette-Hyster elevator.

Mr. Geisler : May I have those marked for iden-

tification, your Honor?

The Master: Drawing number 1 becomes Com-

plainant's Exhibit 33. [397]

(The enlarged drawing referred to was there-

upon marked for identification Complainant's

Exhibit 33.)

The Master: Drawing number 2 becomes Com-

plainant's Exhibit 34.

(The enlarged drawing referred to was there-

upon marked for identification Complainant's

Exhibit 34.)

Q. (By Mr. Geisler) Now, look at Exhibits 33

and 34 and tell us whether those exhibits show pic-



vs. Willamette-Hyster Co. et al. 411

(Testimony of John Landon Waters.)

torially the hoisting mechanism and control thereof

substantially as incorporated in the lumber carrier

put out by the Willamette-Hyster Company and

charged to infringe the patent in this suit?

A. Yes, I think they do.

Q. Are they accurate drawings or

A. They are diagrammatic drawings, or sche-

matic drawings, I should say.

Q. Now, having reference to the elements of the

claim here in suit—in the first place, the first ele-

ment, or claim 4, is a lumber carrier comprising the

claim. As to that, of course, there is no question.

Now, take the next element

Mr. Fryer: Is that part of your question, Mr.

Geisler, or is that a statement by counsel %

Mr. Geisler: Well, I wondered if there is any

question. You don't question the fact that the lum-

ber carrier contains a claim, do you %

Mr. Fryer: Oh, no. I didn't know you were

addressing a question to me. I thought you were

interrogating the witness, but if you are asking me
I will concede that both machines contain a frame.

Mr. Geisler: Yes, that is what I meant. Thank

you.

Q. (By Mr. Geisler) Now, referring to the next

element, the load-lifting means marked therein:

Now, will you, with reference to the drawings plain-

tiff 's Exhibits 33 and 34, point out those load-lifting

means? [398]

A. Well, the drawings in their entirety show

that they all pertain to the load-lifting means, com-
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prise the load-lifting means.

Q. I see. Well, explain the parts by the refer-

ence characters shown on those drawings, and also

by comparison with similar devices shown in plain-

tiff's patent drawings and specifications.

A. The drawing number 1 indicates the reversible

clutch which transmits the power and motion from

the source of power to the load-lifting means.

Q. Please refer to the

A. Referring to the drawing number 1, it com-

prises—this portion colored orange comprises the

clutch, reversible clutch.

Q. Pardon me, refer to the letters which are

given on it.

A. Well, the letters,—that comprises letters T,

C, P, F, Q, M, I, A and S. All those letters refer

to the hoist clutch, the different parts of the hoist

clutch itself as a unit.

Q. Now, please explain the operation, the con-

struction and operation, of that hoist clutch.

A. In operation, in order to engage the clutch

the lever HL in drawing number 2 is moved in

either direction, depending on the motion required.

It in turn through the levers and arms IS and IL

and L and FSL rocks the frame M by means of

shaft S.

Q. Now, before you go any further would you

please show similar parts that you refer to in the

patent in suit, by letters

A. The corresponding marks on Patent number

1457025 are indicated by numbers 47, which indi-

cates the clutch, number 70, which indicates the
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hand lever, and number 48, which indicates the con-

trols from the land lever to the clutch. That takes

us up—those parts are equivalent to the parts up

including everything in red and everything shown

in orange here.

Q. (By Mr. Geisler) Now, proceed, and from

time to time show the parts in the patent which

in your opinion are similar to the parts shown in

these drawings, Exhibits 33 and 34. [399]

A. When this lever HL has been moved to en-

gage the clutch it simultaneously releases the brake

indicated by letters K, IT, O, E, D, BR, B, N, and J.

Q. Explain what you mean by "releases the

clutch". I mean the movement which takes place.

The Master: Releases the brake, wasn't it?

A. We release the brake.

Mr. Geisler : I mean release the brake.

A. The operation of the brake is controlled by

the letters B, N, J and B, and also E, U being a sup-

port or guide for this number E. When the letter

HL has been moved it moves the cam J, causing the

brake or this ball M to be moved from the groove,

from the cam, thus causing this shaft BR to move

toward the clutch.

The Master : The clutch 1

A. Yes. That pivots on the point shown as

—

there is no number given, but it pivots on this point

and releases a brake

Q. (By Mr. Geisler) What pivots on the point?

A. The arm U.

Q. Proceed, please. What is the effect, then, of

pivoting on the
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A. Well, that,—I say when the clutch is engaged

that disengages the brake, allowing a movement of

the clutch in the lift mechanism. When the lift

mechanism has reached its limit of travel in either

direction, the parts GB, being a rod upon which

stops LS are fastened, contact the part EB, which

is secured to the screw, a lifting screw, causing the

rod GB to return the lever HL to its neutral posi-

tion, thus disengaging the clutch and aplying the

brake by the means of the parts mentioned before.

Q. What is the member that engages with those

stops LS on the rod GB ?

A. I beg your pardon, you mean which is the

member that EB
Q. Yes. [400] A. EB contacts LS.

Q. EB is the part which contacts with the part

LS? A. Yes.

Q. And how is that part EB moved?

A. It is moved by the nut on the lifting screw

of the hoist mechanism. There is no number, iden-

tification number, on the screw in this drawing.

Q. You might mark it an identification number

with a pencil, will you, please.

The Master: Mark it D—is there a D on that?

A. Yes, there is.

Mr. Fryer : You might give it a number.

The Master: All right, give it 1, number 1.

Q. (By Mr. Geisler) Is that on the screw

that A. That is the nut.

Q. Now, you might mark one

A. Do you wish one on the screw also ?



vs. Willamette-Hyster Co. et al. 415

(Testimony of John Landon Waters.)

Q. If you please. A. Number 2?

The Master: Yes.

Q. (By Mr. Geisler) Now, state whether or

not that screw numbered 2 is rotated !

A. Yes, the screw number 2 is rotated when the

clutch is applied.

Q. What rotates it ?

A. That is rotated by means of a chain, which is

not shown on the drawing, but operates on a

sprocket—it has no number, either—there is a chain

operates from a sprocket to a sprocket connected

to the screw. Those parts are not shown on the

drawing.

Q. What is the source of power which is ap-

plied to that screw 2 ?

A. I don't quite understand your question.

Q. What is the source of power, by what source

of power is that screw 2 operated ?

A. By the power transmitted from the source

of power through [401] this clutch, reversible

clutch.

Q. I see; it must go from the source of power

through the clutch to the load-lifting screw. And
what raises and lowers the load-carrying rods?

A. The nut 1 is secured by a linkage to bell

lever Z, which is in turn connected with the lifting

shoes by the rod indicated but no number being

shown.

Q. Did you make any photograph of the defend-

ant Hyster machine, lumber carrier, which shows

similar parts ? Q. Yes, sir.
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The Master : Am I right in assuming that screw

2 in drawing 2 is horizontal ?

A. Yes, sir.

The Master: And it merely serves to actuate

the leverage Z?

A. Yes, sir.

The Master: Which lifts the shoe?

A. Yes, sir.

The Master : Or lowers the shoe, depending upon

which way
A. That is right.

The Master: And in lifting the shoe that lifts

the load, or supports the load !

A. Well, lifting the shoe supports the load being

lifted.

The Master: That takes the place, then, of the

rack and pinion in your device ?

A. Yes, sir.

Q. (By Mr. Geisler) Identify what that is, that

photo. Please show it to him.

A. That is a photograph of the machine in ques-

tion, Willamette-Hyster's.

Mr. Geisler: I offer that as evidence, your

Honor.

Mr. Fryer: I think there is not sufficient foun-

dation yet, your Honor, to show what particular

machine this is.

The Master : I think you are right. I will mark

it for identi- [402] fication, but counsel may fur-

ther examine.
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(The photograph referred to was thereupon

marked for identification Complainant's Ex-

hibit 35.)

Q. (By Mr. Geisler) Of what machine is that

a photograph, Mr. Waters?

A. Do you mean the location of the machine,

where we obtained

Q. No, what particular machine did you take

that photograph of?

A. That is a photograph of a machine located at

Chambers Lumber Company, at Cottage Grove.

Q. Do you know, have you any idea as to who

was the manufacturer of that machine ?

A. Willamette-Hyster are the manufacturer. I

believe there is a name plate on the machine indi-

cating such.

Q. Now, state whether you compared that with

the Service Manual here of the defendant Hyster

company? A. Yes, sir, I have.

Mr. Fryer : We have no further objection to the

photograph, your Honor.

The Master: It may be received as complain-

ant's Exhibit 35.

(The photograph heretofore marked for iden-

tification Complainant's Exhibit 35 was there-

upon received in evidence.)

Q. (By Mr. Geisler) Now, please state whether

that photograph shows the bell crank Z that you

have referred to ?
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A. Yes, this shows the bell crank Z very plainly.

That shows the connection of this rod with the lift-

ing shoes.

The Master : The rod on the lower end of Z ?

A. Yes.

The Master: Attached to the lower end of Z.

Mr. Geisler: You might give that rod for iden-

tification a number, if the Court will permit that,

—

number 3.

A. Three.

The Master: Is there any objection to marking

on this photograph those things which I have

Mr. Fryer: None whatever. [403]

The Master: This may go to the District Court,

who would not have the opportunity of hearing the

witness.

Q. (By Mr. Geisler) Will you describe the opera-

tion of the clutch and the application of the brake

during the raising and lowering movements of

the

A. On movement of lever HL the clutch, re-

versible clutch, is engaged by means of the various

levers before mentioned indicated in red. When
they are in an engaged position the brake mechan-

ism as before described shown in purple is disen-

gaged, allowing free movement of the lifting device.

Upon reaching the limit of travel in either direction

the parts as indicated here in yellow, these that we

described a few minutes ago, return this lever HL
to a neutral position, thus returning the clutch to
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a neutral position, disengaging the clutch and apply-

ing the brake simultaneously.

Q. Then please state what in your opinion the

clutch-operating and brake-applying devices corres-

pond with as far as the plaintiff's patent is con-

cerned I

A. I believe I have explained as far as the

manual control is concerned, so in the—from the

engaged position, after the lever 70 as indicated in

our patent 1457025 is in the engaged position the

load-lifting means are connected with the source of

power by means of the clutch. When they have

reached their limit of travel the lever,—or, rather,

the stop 65 shown on the patent contacts the bell

lever 66, causing arm 64 to pivot on point 63, thus

moving the opposite end of the arm 64, which is

numbered 48, causing the clutch to return to a

neutral position and causing lever 74 and 76 to

apply the brake, which is indicated in Figure 4 by

the number 77 as being the brake member 66 con-

tacts, exerts pressure on the shaft 77, causing the

brakeage on that shaft.

Q. State specifically what the part marked LS
and LS, wThich [404] I understand you have desig-

nated stops, in drawing number 2, plaintiff's exhibit

34, are the equivalent of in the plaintiff's patent?

A. Yes, they are the equivalent mechanism.

Q. Of what?

A. They perform the same function

Q. As wThat part?
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A. As our part 65, and, also, I hadn't fully de-

scribed this yet on the crossbar 67 of the patent

'025; when a load contacts this crossbar 67 it causes

that bar to pivot on point 68 shown in Figure No.

1, thus causing cam 69 to return the lever—to move

lever 48, thus returning the clutch to a neutral posi-

tion.

Q. Then, as I understand, one of those stops LS
performs the same duty as that part 65-66?

Mr. Fryer : Now, if Your Honor please, I am not

objecting to the leading character of the examina-

tion here—it may save time—but I wish to call

attention to it so that I may be afforded the same

latitude in the examination of our witnesses for

the same purpose of saving time.

The Master: Proceed.

A. Would you state that question again ?

(The question was thereupon read.)

A. Yes. 65 and 66, yes.

Q. (By Mr. Geisler) Now, is there a part in

the defendant's device shown in this exhibit 34

which performs the same duty as the part 67 of

the plaintiff's patent? Look at the patent and see.

A. Well, they are both—yes, there is a stop,

one of the stops, LS, causes the load-lifting means

to disengage in the upward travel of the load-lifting

means. 67 performs the same function. It throws

the mechanism, returning the clutch to the neutral

position upon the upward travel of the load-lifting

means.
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Q. Now, recapitulating with regard to the ele-

ments which are [405] set forth in the claim 4 of

the plaintiff's patent in suit, do you find in the

defendant's lumber carrier as schematically illus-

trated by these drawings, plaintiff's exhibits 33 and

34, load-lifting means mounted in such a carrier?

A. Yes, sir, we do.

Q. Do you find therein means for transmitting

motion from a source of power to the load-lifting

means? A. Yes, sir.

Q. Comprising the clutch? A. Yes, sir.

Q. That can be set in neutral position or to cause

the load-lifting means to move in either direction?

A, Yes, sir.

Q. Do you find therein means for manually mov-

ing the clutch to operative position?

A. Yes, sir.

Q. Do you find therein means for automatic

—

automatic means for moving the clutch to neutral

position upon the movement of the load-lifting

means to a predetermined extent in either direction ?

A. Yes, sir.

Q. Do you find therein a means for braking the

transmitting means whenever the clutch is moved

to neutral position ? A. Yes, sir.

Q. (By Mr. Geisler) Now Mr. Waters, I am
asking you also to state specifically whether the

elements of the claims that I shall enumerate were

found by you in the machine manufactured and sold

by the Willamette-Hyster Company?
A. Yes, they are all there.
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Q. I will ask you specifically, did you find a

machine load-lifting means mentioned therein?

A. Yes. [406]

Q. Did you find therein means for transmitting

motion from a source of power to the load lifting

means comprising a clutch? A. Yes, sir.

Q. That can be set in neutral position or to cause

the load lifting means to move in either direction?

A. Yes, sir,

Q. Means for manually moving the clutch to op-

erative position? A. Yes, sir.

Q. What are those means for moving the clutch

to operative position?

A. The means for moving the clutch to operative

position comprise the parts indicated in red on

drawing No. 2.

Q. Did you find in that particular lumber car-

rier automatic means for moving the clutch to neu-

tral position upon a movement of the load lifting

means to a predetermined extent in either direc-

tion?

A. Those means are indicated in the portion

colored yellow.

Q. Well, did you find those?

A. Yes, sir, I did.

Q. Did you find means for braking the trans-

mitting means whenever the clutch is moved to

neutral position ? A. Yes, sir, I did.

Q. Did you examine the lumber carrier which

is being operated at the Clark & Wilson Lumber

Yard? A. Yes, sir.
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Q. Now with reference to that particular car-

rier there, were there any identification marks or

it, as to who made it?

A. Yes; there was a name plate indicating the

manufacturer.

Q. By whom?
A. Willamette-Hyster Company.

Q. Now with reference to these particular ele-

ments that I just enumerated with reference to

claim 4 of the patent, state whether or not all those

elements were included in that machine, or if any

of them were not included state which were not

included. [407] A. They were all included.

Q. I will ask you to look at this photo and state

who made it and what it represents.

A. I made this photograph from the lifting

mechanism from one of the earlier carriers manu-

factured, I believe the fourth machine manufactured

by the Dallas Machine & Locomotive Works.

Q. Was the drawing, Plaintiff's Exhibit No. 6

—

would you kindly show that to him, Mr. Bailiff

—

made from this lifting mechanism that you re-

ferred to?

A. Yes, sir. The drawing No. 6 was made from

the elements or from the parts shown in this photo-

graph.

Q. What is that a close-up view of particularly?

A. It is a close-up view of the clutch and the

automatic brake and a portion of the controls.

Mr. Geisler : We offer that in evidence.

Mr. Fryer: I have no objection.
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The Master: It will become complainant's Ex-

hibit No. 36.

(The photograph referred to was thereupon

received in evidence and marked Complainant's

Exhibit 36.)

(A detail sketch was thereupon received in

evidence and marked Complainant's Exhibit

37.)

Mr. Geisler : You may cross examine.

Mr. Fryer: We reserve cross examination of this

witness until the conclusion of the cross examination

of the witness Gerlinger.

Mr. Greisler: Mr. Gerlinger is now here, your

Honor.

The Master: You may be excused for the time

being, Mr. Waters. Mr. Gerlinger, take the stand.

(Witness excused.)

CARL F. GERLINGER

thereupon resumed the stand as a witness in behalf

of the complainant herein and, having been pre-

viously sworn, was examined and further testified

as follows: [408]

Cross Examination

By Mr. Fryer (continued) :

Q. Do you recall two hydraulic machines which

we were talking about at the conclusion of your

cross examination which had been sold by the plain-
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tiff to the defendant Clark & Wilson Lumber Com-

pany? A. Yes, I do.

Q. When your company sold these two hydraulic

carriers to the defendant Clark & Wilson Lumber

Company, did you learn anything about the lumber

carriers which the Clark & Wilson Lumber Com-

pany was then using ? A. No.

Q. You didn't know whether or not they had

ever used any lumber carriers before when you sold

them those two hydraulic carriers ; is that true ?

A. Well, I even don't remember that, even if

they had any carrier before.

Q. After you sold them the two hydraulic car-

riers, which I believe you stated was some time

in 1923 or 1924, did you ever after attempt to sell

Clark & Wilson Lumber Company any further car-

riers ? A. No, no, not for a long while.

Q. The defendant Clark & Wilson Lumber Com-

pany, according to your understanding, is a fairly

large size lumber concern near Portland ?

A. Yes.

Q. They were a pretty good prospective customer

for your carriers'?

The Witness : Let me get that, please.

(Last question read.)

A. I wouldn't say that.

Q. You didn't consider Clark & Wilson Lumber

Company a good customer for any of your carriers

at any time after you sold them your two hydraulic

carriers ; is that correct ?

A. That is correct, yes. [409]
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Q. So that you never went back to them after

selling them these two hydraulic carriers, with any

attempt to sell them any further carriers; is that

true? A. Not personally, no.

Q. No one in your company ever did that, either,

did they ? A. Oh, yes
;
yes

;
yes.

Q. Oh, they did? At what time?

A. I couldn't tell you.

Q. Well, how do you know that anyone in your

company did try to sell Clark & Wilson Lumber

Company, then?

A. Well, I know there were ones, when they

would go down they would sure call on them.

Q. And can you recall the first instance in which

some one from your company went to call on the

defendant Clark & Wilson Lumber Company to sell

them a lumber carrier after they purchased two of

your hydraulic carriers? A. No.

Q. How long ago was it, roughly, would you

say?

A. Oh, I couldn't say; I couldn't say. I just

make a guess at it.

Q. Well, what is your best guess?

A. Oh, a year, about a year ago. That is just a

guess, about a year ago—about a little bit over a

year.

Q. You never at any time during your acquaint-

ance with the Clark & Wilson Lumber Company,

occasioned by your selling them two hydraulic car-

riers, gained any knowledge of the fact that the

defendant Clark & Wilson Lumber Company was



vs. Willamette-Hyster Co. et al. 427

(Testimony of Carl F. Gerlinger.)

using Ross carriers at its plant near Portland, did

you?

A. I know they used Ross carrier later on, after

they bought the hydraulic.

Q. How did you come to knowT that ?

A. Well, through the men reporting it to me.

Q. " Through the men reporting it to me." What
is the first occasion that you recall when any of

your men reported to you that [410] defendant

Clark & Wilson Lumber Company was using Ross

carriers at its plant?

The Witness: Read me this question, please.

(Last question read.)

A. Oh, after—I say after we, a year or two after

we sold the carriers, the hydraulic carriers to them.

Q. Who was it that reported the fact to you a

year or two after Clark & Wilson bought your

hydraulic carriers that they were using Ross car-

riers at their plant?

A. I couldn't say that.

Q. When the fact was reported to you a year

or two after Clark & Wilson bought your hydraulic

carriers that that company was using Ross carriers,

did you make any effort to see the construction of

those Ross carriers? A. No.

Q. Did you have anyone report to you anything

concerning the construction or operation of those

Ross carriers in use by defendant Clark & Wilson

Lumber Company at that time ? A. No.

Q. Is it your testimony that no one ever reported

to you anything concerning the construction and



428 Dallas Machine etc. Works

(Testimony of Carl F. Gerlinger.)

operation of the Ross carriers in use by the defend-

ant Clark & Wilson Lumber Company at or after

the time that you sold Clark & Wilson your hydrau-

lic carriers?

A. Oh, I wouldn't say that, but I don't re-

member.

Q. As a matter of fact, Mr. G-. A. Grab, who was

then working for you, called your attention to the

fact that Clark & Wilson were using Ross carriers,

didn't he?

A. That might be true, but I don't remember he

did.

Q. And it is also true that at the time that your

two Ross carriers, your two hydraulic carriers, were

sold to Clark & Wilson Lumber Company Mr. Grab,

then in your employ, called your attention to those

Ross carriers, pointed out to you that they contained

upper and lower automatic limit stops and auto-

matic [411] brake, and inquired whether or not

such machines were not an infringement of your

patent in suit ; is that true ?

A. That is not true.

Q. Mr. Grab never made any such statement to

you at any time ; is that right ? A. No.

Q. When news of the use by defendant Clark

& Wilson of Ross carriers was communicated to you,

you were sufficiently familiar with your competitor's

machine known as the Ross carrier to know that

that machine contained automatic upper and lower

limit stops and an automatic brake for the load

lifting means ; is that true %
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A. No, I didn't know it.

Q. When did you first learn that the Ross car-

riers contained automatic upper and lower limit

stops for the lifting means and an automatic brake ?

A. In 1935.

Q. And the Ross carrier has been sold in com-

petition with your carriers ever since 1922 or '3 and

you never learned until 1935 that any of those car-

riers contained automatic upper and lower limit

stops and brakes ; is that true ?

A. That is true.

Q. You know the construction of Clark & Wil-

son carriers at this time, do you ?

A. Fairly well.

Q. I show you a group of three photographs and

ask you to state whether or not you recognize the

machine appearing thereon as one of the Ross lum-

ber carriers which you have been talking about ?

A. Yes, they are Ross carriers.

Mr. Fryer: I now ask to have marked for iden-

tification the three photographs identified by the

witness in the order of the next exhibits, 38, 39 anc1

40 ; or it has been suggested they be marked 38-A, B
and C, perhaps, since they are all one machine.

[412]

The Master : They will be so marked.

Mr. Fryer: I am handing your Honor copies of

each of the Exhibits 36-A, B and C, arranged so

that you may place them in this folder, which I

shall now hand you, in order that you may have a

complete copy of the exhibits as they go in.
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The Master: The exhibits 38-A, B and C have

been marked for identification.

(The three photographs were thereupon

marked for identification Respondents' Ex-

hibits 38-A, 38-B and 38-C, respectively.)

Q. (By Mr. Fryer) Will you now look at the

photographs of the Ross carrier, Exhibits 38-A, B
and C, and state whether the mechanism shown in

red on those photographs is what you understand

is contained in that machine to move the clutch to

neutral whenever the load lifting means reaches a

predetermined position in either direction.

A. I wouldn't say that. That don't show plain

enough here.

Q. Do you know what the automatic stop mech-

anism of the Ross carrier looks like ?

A. Look like
;
yes, about.

Q. Well, can you state whether the parts colored

red on the photographs

A. Yes, it looks like it.

Q. Exhibits 38-A, B and C— A. Yes.

Q. Are the automatic stop mechanism of the

Ross carrier?

A. Well, I wouldn't say. It look like it.

Q. Now will you state whether the parts on the

photographs, Exhibits 38-A, B and C, which are

colored orange, look like what you understand to be

the automatic brake of the Ross carrier construc-

tion.
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A. I wouldn't say that is the automatic—I mean

that is the screws and the shaft, what I see in

orange. [413]

Q. I call your attention to the photograph 38-C

and the orange drum and brake band appearing on

that photograph, together with the orange colored

linkage moving to the clutch actuating lever and

ask you to state whether that orange colored struc-

ture is what you understand is employed in the

Ross carrier for automatically applying the brake?

A. That don't show close—that doesn't show close

enough to tell; that is, if this works automatic.

Q. You do understand, howrever, that the Ross

carrier contains a brake which is automatically

applied ? A. Yes.

Q. When the clutch is placed to neutral ; is that

true?

A. That is true on the last model; I mean the

last one what I saw.

Q. Was that sort of a brake mechanism lacking

or missing in any Ross carrier which you have seen ?

A. Well, I didn't see many; I didn't inspect

just—personally I didn't inspect more than two or

three.

Q. Of the two or three Ross carriers which you

have inspected, which was the first one that you

recall inspecting?

A. I look one—the first Ross carrier I look at, it

was back in 1919.

Q. Was that a straddle truck?

A. That was an electric carrier, yes.
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Q. It was a straddle truck for hauling lumber?

A. Yes, electric carrier.

Q. What sort of motive power did it have ; elec-

tric motor?

A. Electric motor and storage battery, yes.

Q. Where did you inspect that Ross carrier in

1919? A. At Portland here.

Q. In Portland, Oregon? A. Yes.

Q. Now what Ross carrier is the next one which

you say you inspected? [414]

A. Well, I couldn't say that, what the next one.

Q. After seeing this one in 1919 in Portland,

you saw some others subsequent to that time?

A. Yes.

Q. But you don't remember when; is that it?

A. I saw lots of them just go by but I didn't

inspect them.

Q. You saw them going by in the various lum-

ber yards?

A. Yes, like the Eastern & Western or another

mill, but I didn't inspect them.

Q. How close were they to you when they went

by you, driving by on the street ?

A. Oh, just drive by and (witness pauses)

Q. Referring to the defendant Clark & Wilson's

Willamette Carrier, which you state you believe

infringes claim 4 of your patent in suit, did you

examine a circular in connection with that machine

in order to come to that conclusion ?



vs. Willamette-Hyster Co, et al. 433

(Testimony of Carl F. Grerlinger.)

A. No. I went to Portland with Mr. Waters,

our General Superintendent, in September, about

the end of September, 1935.

Q. If I correctly understand your previous tes-

timony, you stated that you learned the construction

of the Willamette-Hyster 's machine by the inspec-

tion of circulars and also by the inspection of the

machine. Now do you recall wThat circular you re-

ferred to in your testimony there ?

A. The manual.

(Mr. Fryer indicated a book to the witness) ?

The Witness: Yes.

Mr. Fryer: May the witness be shown Exhibit

37, please, the manual, of the Willamette-Hyster

—32, rather.

Q. I show you Plaintiff's Exhibit 32 and ask

you to state whether or not that is the manual

which you refer to as the one which showed you

the construction of the Willamette-Hyster machine.

A. Yes.

Q. And I suppose that the achematic drawings

or illustrative [415] drawings on pages 4 and 5

of that circular is the part of the circular which

you examined to get a clear idea of how Willamette-

Hyster 's stops and brake operated; is that true?

A. No. I examined the machine first.

Q. Did you also examine the drawings on pages

4 and 5 ? A. Yes.

Q. Of the manual? A. Yes.

Q. Looking at those drawings on pages 4 and 5

of the manual, Exhibit 32, did you also come to the
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conclusion that the structure shown thereon in-

fringed claim 4 of your patent*? A. Yes.

Q. Is it your understanding of the operation of

the mechanism shown on pages 4 and 5 of the

manual, Exhibit 32, that that mechanism will stop

the movement of the load lifting means in either

direction automatically, irrespective of whether

there is any load in the machine ?

The Witness : Will you repeat that again, please.

(Last question read.)

A. Yes,

Q. The mechanism shown in the drawings on

pages 4 and 5 of Plaintiff's Exhibit 32 has no part

in it which must be engaged by the load and pushed

upwardly in order to push the clutch into neutral,

has it?

The Witness : Let me get that, please.

(Last question read.)

A. It would have the same action.

Mr. Fryer: I know that may be your opinion,

but I want you to answer the question, and I will

ask to have it read to you again and see if you

can answer it "yes" or "no" and then make any

explanation you wish.

(Last question read.)

A. I would say yes.

Q. Will you point out that part, please, in the

drawings on [416] pages 4 and 5 of Exhibit 32.

A. If you have a load and you raise a small load

it will hit that LS with EB and stop it.



vs. Willamette-Hyster Co. et at. 435

(Testimony of Carl F. Gerlinger.)

Q. You haven't answered my question, which

wTas this: Point out in the drawings on pages 4

and 5 of Exhibit 32 the part which is struck by the

load and pushed upwardly in order to throw the

clutch into neutral. A. No, that don't.

Q. There is no such part ? A. No.

Q. In the drawings on pages 4 and 5 ?

A. No.

Q. In Exhibit 32? A. No.

Q. Is there? A. No.

Q. Now what are the parts in the machine

shown on pages 4 and 5 of Exhibit 32 which lead

you to the conclusion that that mechanism contains

the combination of your claim 4 ?

A. The clutch, automatic brake, and automatic

stops.

Q. So that you have in these drawings, then,

according to your opinion, on pages 4 and 5 of Ex-

hibit 32, everything that you need to find in a

construction in order to find the invention of your

patent ; is that your idea ?

A. My own idea is that there is same function

in this construction than it is in claim 4.

Q. And you come to that conclusion by inspect-

ing the parts wThich you see in pages 4 and 5 of

Exhibit 32?

A. Yes ; and by inspecting the machine.

Q. Well, are there any parts which you consider

a part of your invention which you don't find on

pages 4 and 5 of Exhibit 32 ? A. No.
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Q. They are all there, in other words?

A. Well, no—yes, that is right. [417]

Q. Your answer is "That is right "f

A. That is right.

Q. Any mechanism in your opinion or any lum-

ber carrier w^hich contains the parts shown on pages

4 and 5 of Exhibit 32, contains the invention of

your patent ; is that it ?

The Witness: Pages 4 and 5 of 32?

The Master: That is the one you have in your

hand.

The Witness : Oh. I want say yes.

Q. (By Mr. Fryer) I show you a drawing of

a friction hoisting clutch and drawings of a con-

trol mechanism having upper and lower limit stops

and ask you to state whether you are able to find

the invention of your patent in the mechanism

shown on those drawings.

A. I find the reversible clutch with brake, but

I fail to find all the limit stop. If all the elements

are here and would go on a carrier I say infringed,

but I can't see all the—I can't find them. If they

are pointed out to me more

Q. (By Mr. Fryer) I will see if I can help

you on that, Mr. Gerlinger, by calling your atten-

tion to the parts numbered 10451, 10452, 10451 and

10450 and connected linkage on the document before

you, and ask you to state if that facilitates you in

any way in answering the question ?

A. There is one
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The Master: If you are going to speak, Mr.

Gerlinger, speak out loud enough so the reporter can

get it. I am just trying to see what counsel is

referring to.

Mr. Fryer : I beg your pardon, Your Honor, did

I indicate to you the parts I was referring to ?

The Master : Yes, I have got the parts.

A. If that goes on a lumber carrier, I say yes.

Mr. Fryer: I will now ask to have marked for

identification the two documents referred to by the

witness as defendants' ex- [418] hibits next in

order for identification. They will be 39 and 40.

The Master: 39 and 40.

(The drawings referred to were thereupon

marked for identification Respondents' Exhib-

its 39 and 40.)

Q. (By Mr. Fryer) It is your understanding,

I suppose, that the invention of your patent can be

found in mechanisms which are not made in exactly

the same form as that shown in the drawings of

your patent in suit, is that true f

A. But the principles are there.

Q. (By Mr. Fryer) In other words, is it your

understanding that the invention of your patent in

suit can be found in mechanisms which differ in

form from the mechanisms shown in your patent?

A. In mechanical form, yes.

A. (By Mr. Fryer) You are aware that prior

to the commencement of this suit Willamette-Hyster

Company, one of the defendants, was manufactur-
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ing a small lumber carrier with the load-lifting

device mounted across the front end of the truck,

are you ? A. Yes.

Q. That truck of the defendant Willamette-

Hyster Company has means to move the clutch to

neutral position whenever the load-lifting device

travels a predetermined extent in either direction,

is that your understanding ?

A. I didn't examine the truck.

Q. But is it your understanding that that lift

truck of the defendant TVillamette-Hyster has auto-

matic means for moving the clutch to neutral posi-

tion when the load lifting means reaches a prede-

termined upper or lower point

!

A. No, I couldn't even tell you that.

Q. Is it your understanding that that truck of

the Willamette- [419] Hyster Company with the

load lifting device across one end of the machine

has an automatic brake applied when the clutch is

placed into neutral?

A. I don't know. Are you waiting on me?

Q. (By Mr. Fryer) The small truck of the de-

fendant "Willamette-Hyster with the load lifting

device across the front end which you stated you

understand the defendant Willamette-Hyster has

been marketing is the one shown on the circular

which I have just handed to you; is that right?

A. That is right.

Q. You have seen that truck around in different

places, have you? A. I saw one.
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Q. I call your attention to the inner page of that

circular where, under the heading " Exclusive Hy-

ster Features/' the circular states, " Automatic

stops for all operating controls. Hyster lift truck is

foolproof." Is it your understanding that this truck

of the Willamette-Hyster Company contains auto-

matic limit stops which push the clutch into neutral

whenever the load lifting device reaches its upper or

lower limits?

A. I don't see where it explains in this folder

where it is.

The Master: That is not the question. The ques-

tion is whether or not that particular structure

does include it, whether you understand it in-

cludes it.

A. I don't understand that include it.

Mr. Fryer: I now ask to have marked for identi-

fication the circular referred to by the witness in

his last answer, as Defendants' Exhibit 41 for iden-

tification.

The Master: It will be so marked.

(The circular was thereupon marked for

identification Respondents' Exhibit 41.)

Q. (By Mr. Fryer) Do you recognize the truck

shown on the photo- [420] graph which is now
shown to you as a representation of the Willamette-

Hyster truck which you have referred to in your

testimony having a lifting device across the front

end?



440 Dallas Machine etc. Works

(Testimony of Carl F. Gerlinger.)

A. Yes, I recognize it, but not this particular

design.

Mr. Fryer: I now ask to have marked for identi-

fication as Defendants' Exhibit 42 the photograph

last shown to the witness and I will hand your

Honor a copy of that photograph.

The Master: It will be marked 42 for identifica-

tion, Respondents'.

(The photograph was thereupon marked for

identification Respondents' Exhibit 42.)

The Witness: I saw that one.

Mr. Fryer: Yes. Just a minute. I am waiting for

Mr. Geisler.

Mr. Geisler: What date do you claim for that,

Mr. Fryer?

Mr. Fryer: We prefer not to give that to you

at this time, Mr. Geisler.

Q. I now show you another photograph and ask

you to state whether you recognize that as the same

truck of the defendant Willamette-Hyster Company

but with one wheel removed, showing the operating

mechanism more clearly. And I hand your Honor

a copy of the photograph last handed to the witness

for your Honor's use. A. Yes.

Mr. Fryer: I ask to have marked for identifica-

tion the photograph last referred to by the witness

as Defendants' Exhibit 43.

The Master : It will be so marked.

(The photograph was thereupon marked for

identification Respondents' Exhibit 43.)
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Q. (By Mr. Fryer) Now if the witness may be

shown Exhibits 42 and 43 for identification, if the

Court please, as soon as the Court is through with

them. Looking at the photograph Defendants' Ex-

hibit 43 for identification, do you recognize the yel-

low colored mechanism at the end of the truck oppo-

site from the hoisting device as the defendant Wil-

lamette-Hyster 's reversing friction clutch and

brake, the brake being colored orange? [421]

The Master: Is that at the forward end of the

hoist or the after end?

Mr. Fryer: The end of the truck at the opposite

end ; that is at the left hand side of the photograph.

The Master: Yes.

A. I see the color all right, but I don't see the

brake very plainly.

Q. (By Mr. Fryer) Perhaps I may help you by

pointing specifically to the part which I refer to

and will ask you to state whether you recognize

the yellow colored mechanism. A. Yes.

Q. At the end of the truck opposite from the

hoist as defendant Willamette-Hyster 's reversing

hoisting clutch? A. Yes.

Q. And the orange colored mechanism at that

same point A. The brake.

Q. As the automatic brake?

A. That is right, yes.

Q. Now will you state whether you recognize

the red colored mechanism at the hoist end of the
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truck on the photograph Defendants' Exhibit 43

for identification as automatic means to operate

that yellow colored reversing clutch.

A. It is not clear to me.

Q. Assuming that the red colored mechanism at

the hoist end of the truck on Defendants' Exhibit

43 for identification operates to push the yellow

colored clutch into neutral whenever the load lift-

ing means reaches an upper or lower limit of

travel A. Yes.

Q. would you say that this truck mechanism

on Exhibit 43 for identification contains the inven-

tion of your patents [422]

A. I would answer this question: If it goes on

a lumber carrier, I say yes.

Q. To further assist you in your answer, then

will you refer to the photograph, Defendants' Ex-

hibit 42 for identification, wThere that same truck

is shown carrying a load of lumber, and ask you

to state whether or not when so used the mechanism

in that truck would contain the invention of your

patent in suit?

Mr. Geisler: I would like a moment to examine

those exhibits, because they raise a question.

(Consultation outside of the record between

Mr. Fryer, Mr. Geisler and Mr. Dimick.)

Mr. Dimick: If the Court please, I am informed

by counsel that these two photographs colored there

are the same as the circular which was submitted;
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I don't know the number of it; it has that red band,

your Honor.

The Master: It is 41 for identification.

Mr. Geisler: 41, yes. Now it appears from those

drawings that they are not lumber trucks in the

sense that the invention had anything to do with

it. For that reason we concede now they are not an

infringement.

Mr. Fryer: The matter which I would like to

know from the plaintiff, so that the rights of the

defendant will be protected is whether or not the

mechanism contained in Exhibits 42 and 43 for

identification as explained to plaintiff is admitted

by plaintiff not to come within claim 4 in the suit

in so far as the mechanism for raising and lowering

the load lifting means is concerned, the mechanism

for automatically moving the clutch to neutral po-

sition upon the load lifting device reaching a pre-

determined upper and lower limit, the mechanism

for automatically applying the brake when the

clutch is pressed into neutral, and the manual

means for operating that clutch. Now, if the plain-

tiff's position is that that combination of parts in

this truck does not infringe claim [423] 4, then it

will enable me to forego the proposed examination.

If not, it will not serve any purpose.

Mr. Geisler: We are dealing here, your Honor,

with an improvement of a lumber carrier in the

specific sense of picking up the lumber and raising
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and lowering it and moving it along. Now that is a

different thing from a carrier of the type of a

truck, purely and simply a truck. I think a mere

inspection of the two devices differentiates them.

I don't think that we should be compelled to make

any further statement about it, and counsel said

he offered these exhibits on the question of whether

or not they infringed. Our answer is an admission

they do not infringe.

Mr. Fryer: Is your statement then that there is

no mechanism whatsoever in the truck shown on

Defendants' Exhibits 42 and 43 which infringes

claim 4 in suit in any respect whatsoever"? Is that

your position?

Mr. Geisler: It does not involve the combination

which is included in claim 4.

Mr. Fryer : Well, is it a fact, then, that that truck

shown on Exhibits 42 and 43 does not infringe

claim 4 of the patent in suit in any respect what-

ever?

Mr. Geisler: If it does not infringe it in one re-

spect it doesn't in any respect. That is all there is

to it.

Mr. Fryer : Very well. Then we are satisfied. May
I have the last question read, please, your Honor?

Mr. Geisler: Now I don't know whether there is

any tail to that question. You don't mean to ask

me whether the specific elements of those things

are not shown in that invention—in that truck, of
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ciaim 4? You are taking claim 4 in its entirety as

a combination? That is the question to which you

directed yourself?

Mr. Fryer: I refer to claim 4 that you are suing

on.

Mr. Geisler: The combination involved'?

Mr. Fryer: Yes, because the claim can only be a

combination; nothing else. [424]

Mr. Geisler: Well, that is my position.

Mr. Fryer: Very well. Your Honor, in view of

the specific admissions of plaintiff we withdraw

that question and discontinue further examination

on that line.

Q. At various times in your previous testimony

you have said that the parts 76 and 74 of the draw-

ings of your patent in suit did part of the work of

pushing the clutch into neutral in your patent and

at other times in your testimony you have said that

no one of those two parts did any part of the work

of pushing the clutch into neutral in the operation

of the mechanism of your patent, and that matter

was left with you during an adjournment for you to

make a further study of your patent in suit. During

one of the adjournments have you made a further

study of your patent drawings ? [425]

A. I made some study.

Q. How long a study did you devote to your

patent?
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A. Oh, about maybe fifteen or twenty minutes.

I couldn't simply

Q. As I recall your testimony, at the time of the

adjournment, when you were to make further study

of your patent, you said it would take about an hour

for you to be able to study it sufficiently to answer

these questions definitely. Did you find it unneces-

sary to devote that time to the study of your patent ?

A. No. If you want to know the facts about

that, I got sick; a spell came on me and I couldn't

further study, give it any more study; but I study

it about fifteen minutes.

Q. Did you have any assistance in making that

study? A. No.

Q. In view of your illness?

A. No, none whatever.

Q. Did you consult Mr. Geisler in any way about

that further study of your patent ? A. No.

Q. And Mr. Geisler said nothing to you what-

soever about that portion of your patent during the

adjournment? A. No.

Q. And you asked him nothing about it?

A. No.

Q. I just suppose that during that adjournment

you didn't consult anyone else whatsoever concern-

ing the operation of those parts of your patent

during any adjournment; is that true?

A. I maybe did, but I don't remember.

Q. You don't remember who, if anyone, you

talked to concerning that operation of your patent ?

A. No.
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Q. During the adjournment? A. No.

Q. Have you made up your mind now as to just

how the parts 76 and [426] 74 in the drawings of

your patent work in so far as the performance of

any work in pushing the clutch to neutral is con-

cerned ?

A. 74—can I have the patent, please?

Mr. Fryer: May Exhibit No. 2 be handed to

the witness, please.

A. 74 and 75 and 76 and 77, that have only for

the brake operation.

The Master: For some reason or other I can't

locate 75 for the time being.

Mr. Fryer: Looking at Figure 4, if your Honor

please, 75 will appear as a little triangular-shaped

cam on the upper surface of that horizontal bar.

The Master: Oh, yes. I get it. Now what was

the answer?

A. 74, 75 and 76 and 77 exclusively is for the

brake, I mean is for the brake.

Mr. Fryer : That is all.
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H. N. DIMICK

resumed the stand for cross examination and, hav-

ing been previously sworn, was examined and fur-

ther testified as follows:

Cross Examination

By Mr. Fryer

:

Mr. Fryer: May I see Plaintiff's Exhibit 11, if

your Honor please ? It is the drawing, yellow draw-

ing. Will you show this to the witness, please, Mr.

Bailiff.

Q. You are familiar, I assume, with the draw-

ing shown on the Plaintiff's Exhibit 11 before you?

A. Yes, I have seen this drawing before.

Q. You understand that it represents a drawing

of the machine of the Gerlinger patent here in suit ?

A. I do.

Q. I call your attention to the part immediately

overlying the top of the frame of the machine ex-

tending from the front end of the machine back

toward the vicinity of the steering post and ask you

to state what that member is. And I shall point

it out [427] to you to show you what I mean.

A. I know what that member is; yes, sir.

Q. Will you state wThat it is, please.

A. Well, it is a connection between the steering

post and the front fork or link in the steering gear.

Mr. Geisler: Pardon me, has that a number?

Mr. Fryer : There is no number on that drawing.

The Witness : There is no number here.

Q. It has rack teeth at each end for engagement

with a pinion gear at the steering wheel end and
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with a segment gear at the front end of the ma-

chine ; is that right ?

A. I see the rack teeth and what is apparently

here on the drawing a segment at the front end, but

I don't see any rack teeth or pinion gear repre-

sented in this particular drawing at the rear end

of the bar at the center of the machine.

Q. Is it your understanding that that member

of the steering mechanism is supposed to have teeth

at each end?

A. Well, speaking from memory only, I would

say that that was the construction of this machine.

Q. The teeth on that bar at its end adjoining

the steering post of the steering wheel would have

to be long enough in their extent along the bar to

provide the necessary length of forward and back-

ward movement of that bar to properly operate

the steering knuckle of the front wheel; is that

right?

A. They would have to be, yes, in order to func-

tion properly.

Q. In the view which you have in your hands

the end of that bar toward or adjacent the foot of

the post of the steering wheel extends toward the

rear of the machine a short distance beyond the

ratchet for the brake pedal shown at that point; is

that right?

A. Yes, I would take that to be the bar.

Q. In other words, the end of the bar extends

toward the rear of the machine to a point about
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midway the center line of the steer- [428] ing post

of the steering wheel and the rear edge of the steer-

ing wheel; is that right?

A. Well, I am stating this only presumably, be-

cause this bar shows a direct brake right at this

point, and on this particular drawing there are no

dotted lines or anything to show that as being a

continuation of the bar, but in view of a part of

your question and wanting to give the best answer

possible, I would say that I would presume that that

was intended to be an extension of that bar.

Q. From your experience as a mechanic and as-

suming that that bar has rack teeth on it to engage

with a pinion at the base of the steering post, wTould

you say that that bar would have to be about as long

as is shown in this drawing in order to have suffi-

cient teeth on it to turn the front wheels sufficiently

to steer the vehicle %

A. I would say that, yes.

Q. So that you would say it is a reasonable as-

sumption to assume that the end of that bar as it

appears in Exhibit 11 is the mechanism which we

see toward the rear of the machine behind the brake

ratchet and extending to a point about midway be-

tween the center line of the post of the steering

wheel and the rear edge of the steering wTheel; is

that right?

A. I would say that is a reasonable presumption.

Q. Now can you point out that bar which you

have been describing on Plaintiff's Exhibit 11 and
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Defendants' Exhibit 25 for identification, in Figure

2 appearing thereon?

A. I would say that that bar is according to

what is designated by the figure 21 on this Exhibit

25, I believe the figure is.

Q. And the teeth 22 on that bar 21 are the teeth

which engage with the gear segment 23 in Figure

2; is that your understanding?

A. That is my understanding.

Q. And the teeth at the steering wheel end of

bar 21 are designated by the reference character

20? [429]

A. Well, it has that appearance on the drawing.

I imagine the indicator does point to the teeth on

the rack bar.

Q. Now looking at Figure 1 of the Gerlinger

drawing on Defendants' Exhibit 25 for identifica-

tion, do you also see that bar 21?

A. I do.

Q. Do you also see in that bar a rectangular

extension in parallelism with the bar 21 extending

to the rear of the brake ratchet such as we saw on

the drawing Exhibit 11?

A. I see an extending member there. I wouldn't

say it is in parallelism. It is an extending member

and it seems to be in alignment with the bar 21.

Q. You are referring now to the rectangular

structure which I shall indicate on Defendants' Ex-

hibit 25 by the reference character X?
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A. Yes, I am referring to that.

Q. (By Mr. Fryer) Now, is it your testimony

that the portion marked X on Defendants' Exhibit

25 is not a continuation of the bar 21?

A. I say, apparently, according to the drawing,

in my judgment, that would be a continuation of

the bar 21.

Q. On Plaintiff's Exhibit 26 I notice certain

colors applied to the parts, including red as one of

the colors, and that on that exhibit the part which

you have identified as X on Defendants' Exhibit 25

and have stated is a continuation of the bar 21 is

colored red, while the rest of the bar 21 is not

colored red. Does that have any significance in this

exhibit, as far as you know, as to whether or not

the red member marked X on Exhibit 25 is a part

of the bar 21?

A. Well, due to the extraordinary atrocities of

patent drawings in general, and in view of the fact

that I mentioned when looking at this other draw-

ing and seeing that there was no dotted line there

to connect those two, and not having, as I remem-

ber, absolutely committed myself that that was an

extension of the [430] bar 21, I might say that

there could be a possible error due to the fact that

there are no connecting dotted lines, or anything

of that sort, to connect the two, but I do say now

that that member in this particular drawing is

colored red, the same as the smaller member extend-

ing rearward on the carrier.
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Q. What is your testimony now with respect

to Defendants' Exhibit 25 for identification as to

the part marked X? Is it your testimony that that

part marked X is the rearward extension of the

bar 21, or that it is not the rearward extension of

the bar 21, in the machine of the Gerlinger patent?

A. Well, in my judgment, and due to the pos-

sible errors in the drawing, I would say that accord-

ing to these views as they are here, particularly

this one view which seems to be a view showing

pretty generally the members through from the

side elevation of the machine, according to this

drawing as it appears here that could be a part of

either of those members.

Q. And when you refer to "this drawing here"

do you mean the chart, number 25?

A. Number 25. Just taking the drawing, and

forgetting the colors, and so on, and reading it as a

drawing by the white lines, I would say that in this

view here that particular bar here, according to this

view here, could be either a part of this member

here or a part of that member (indicating).

The Master: When you say could be this or

that, that doesn't mean anything in the record.

A. Well, this bar here is designated by two

parallel lines here, black lines.

Mr. Fryer: I will clear that up in a minute.

Now, if you will just take your seat, Mr. Dimick,

and listen to this question and see if you can answer
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it correctly. Referring to the Gerlinger drawings

shown on Defendants' Exhibit 25 for identifica-

tion, will you state whether the part marked X on

that drawing, in your opinion and according to your

understanding of [431] the Gerlinger patent, is a

part of the bar 21 or is not a part of the bar 21 ?

A. Well, I would consider it, taking all the

views into consideration and taking the drawing as

it is primarily executed, as a part of the bar 21.

Q. In some of the drawings which you have re-

ferred to in your previous testimony, presented by

the plaintiff, some of the parts have been shown in

different colors. Do you know what those various

colors on those charts are intended to represent?

A. Well, if I were to refer to the drawings that

arc colored I could then, I think, say what the

colors are to represent, but

Q. Did you have anything to do with the placing

of those colors on those parts of the plaintiff?

A. Well, I might say personally none whatever.

I have an assistant in the drafting room, a young

chap, whom I loaned to Mr. Waters and he went

in another room adjoining the drafting room and

did the coloring, but not under my supervision.

Q. Is it your understanding that there is any

scheme or purpose in those colors by which the dif-

ference in colors shall signify certain things on

the charts?

A. Well, my understanding of the colors—when

they were applied to the drawings I didn't pay any
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particular attention—but my understanding was

this that they were to assist anyone who might be

reading the drawings in following the general out-

lay of the mechanism as shown on the drawings.

Q. Were parts colored the same intended to rep

resent integral parts, or were different parts given

the same color indiscriminately on the charts?

A. Well, I wouldn't say they were indiscrimin-

ately given the same color, different parts, but, as I

stated before, my understanding is that they were

to represent the various links in the mechanism, I

might say.

Q. You would not say, for instance, that on the

plaintiff's [432] chart, Exhibit 26, that all the parts

which are colored red are part of one and the same

piece in the machine, would you ?

A. I would say that the putting the red coloring

on there, it was intended that it should represent,

well, not exactly the same parts, but one part per-

taining to another. A better illustration is over

there. I could explain it there, that the red

A. I am referring to No. 2.

Q. (By Mr. Fryer) : Are you referring to Ex-

hibit 27?

A. Yes, Exhibit 27. Now, my understanding of

those colors was this, that they were placed on

there, the color or red, in some conversation I heard

at the office in Dallas, was that meant to designate

parts operated by hand on the mechanism.
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Q. Any hand-operated parts on the machine

were to be colored red, was that it?

A. Yes, I believe that was the conversation I

overheard.

Q. Well, then, the red on Exhibit 26 applied to

the rear extension of the bar 21 was not intended

to indicate that that red extension was part of the

lever 70, for instance, was it?

A. By whoever put the colors on there that may
have been deciphered as a part of the connecting

links of lever 70—it might have been read as a part,

I should say.

Q. According to your present understanding, the

rear extension of the bar 21, which is colored red

on the chart, Exhibit 25, however—26, I should

say—is merely the rear extension of the bar 21 and

is no part of the clutch-operating mechanism; is

that your understanding?

A. Well, my understanding there is—if I could

clear this thing up

Q. Go right ahead.

A. —that there has been an error in the color-

ing of that drawing.

Q. And what was that error? [433]

A. In my judgment I would say that whoever

colored the drawing should not have colored the

rear end of this particular part right here in red

(indicating).

Q. When you say "this particular part right

here" you refer to the rear end of the bar 21?
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A. This extension (indicating). Yes.

Q. In your previous testimony, referring to the

machine of the Gerlinger patent, you stated that

when the automatic brake is applied the bar 76

applies the brake to a pulley wheel on the end of the

shaft 46. Will you refer to Plaintiff's Exhibit 2

and point out that pulley wheel which you there

refer to, and I will ask that the witness be handed

the patent, Plaintiff's Exhibit 2.

A. May I ask if in my statement regarding the

applying the brake if the pulley wheel was the

only member that I mentioned? You have a copy of

it there.

Q. Just a moment; I will quote your testimony

to you. You were asked what would happen—par-

don me—you were asked, "What would be the effect

of such movement? What would it do?", referring

to parts I have mentioned of the Gerlinger patent,

and you said, "Well, I am just getting to that. I

am just trying to find the proper numbers—where

they are located on these drawings. There is a brake

arm 76 which on its under side is also supplied

with a cam. Now, I don't find a cam shown on this

patent drawing, but regardless of whether there is

a cam there or not if this lever 75 was in a position

where it didn't engage the bottom of lever 76, or

it was disengaged with the higher points of the

cam on that lever, the action when this lever 70

and 48, and connecting with the bar 74 carrying the

cam 75, would move in that direction, these cams
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would contact at their higher point and raise the

bar 76 and apply a brake to the shaft—a continua-

tion of the shaft 46, which extends clear through

to the outside—would apply a brake to a pulley

wheel on the end, or [434] a brake mechanism on

the end of the shaft 46, on its outer end." Now,

my question is, where is that pulley wheel which

you there refer to in the Gerlinger patent ?

A. Well, you are referring to Figure 4. That

being the only view, I do not actually find the pul-

ley wheel there, but in describing the patent yes-

terday as best I could I mentioned both that the

brake would be applied to the shaft or to a pulley

wheel, and in going through the different drawings,

and not being accustomed to testimony of this kind,

and, furthermore, not having previous to, say, per-

haps two minutes to the time I was called on the

witness stand reviewed this patent, and perhaps not

looking at this particular patent drawing in detail

for a period of three to four months before the trial

came, there is a possibility I may be in error, and

in reading this particular drawing, but I think that

I mentioned in my testimony—I had it in mind at

all times since this question was put to me today

—

that I mentioned that applying a brake to the shaft

or a pulley wheel, and at that time I was trying to

get my evidence in sequence, and I did not ex-

amine the drawings to see whether or not there

actually was a pulley wheel on the end of that
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shaft, but in the real G-erlinger lift, the one that I

was acquainted with on the actual machine, there

had always been a pulley wheel there, so I took

it for granted it should be in the drawings. At

least, it should be.

Q. That is, in your explanation of the patent in

suit here you rely to some extent upon your famil-

iarity with, and knowledge of, a commercial ma-

chine built by the Dallas Machine & Locomotive

Works, is that right?

A. Yes, in my description I was bearing in mind

at all times the actual mechanism to assist me in

following this drawing more readily.

Q. And in that actual mechanism there was con-

tained a pulley wheel, is that right?

A. In all cases I remember, yes. [435]

Q. And your testimony now is that that pulley

wheel is not shown in the drawings of the Ger-

linger patent?

A. I don't find it in this drawing today. I am not

able to find the pulley wheel.

Q. Throughout your description and explana-

tion of the machine of the Gerlinger patent as

showrn in drawings and description of Exhibit 2

you relied upon the recollection of Gerlinger car-

riers as you found them operating in the field, did

you?

A. I relied on my remembering of the mechan-

ism to sort of guide me through the various draw-

ings, of which there were three up here, with the
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numbers promiscuously over the three drawings, to

just aid me in following the mechanism.

Q. I believe you have stated that in the latter

part or the early part of the year 1922 you saw a

lumber carrier which was built substantially as

shown by the patent, Plaintiff's Exhibit 2. Did that

machine there referred to by you contain parts

substantially identical in construction and opera-

tion with the parts 90 and 91 on Plaintiff's Exhibit

6 before you?

The Master: He is referring to Exhibit 6, Mr.

Dimick. That is the chart on the board.

Mr. Fryer: That is the chart.

A. You mentioned Exhibit 2, also, in your

question.

Q. Yes, sir.

A. Yes, I saw a carrier that was built substan-

tially as this Exhibit 2, and that carrier built sub-

stantially, as I said as Exhibit 2, did not when I

first observed it have the parts 90 and 91, in my
memory, and I might add that looking at the parts

90 and 91 do not recall to my memory anything that

I saw in this particular number 1 machine, the

number 1 plaintiff's machine. I do not recall to

memory any parts of that kind in the plaintiff's

number 1 machine.

Q. That plaintiff's number 1 machine had only

a part like the part 67 on Exhibit 6, which when

pushed upwardly by the load in the machine pushed

the clutch to neutral, is that your recol- [436] lec-

tion of it?
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A. My recollection is that that particular num-

ber 1 machine, what has been referred to as the

number 1 machine here in the Court, had only the

upper stop 67—that is, as an upper stop.

Q. Now, you stated, I believe, that just before

you left for Australia, and after seeing the last

Gerlinger hydraulic carrier which you saw manu-

factured by the plaintiff, you saw in construction at

the plaintiff's plant a Gerlinger RPF carrier of

the rack and pinion type. Will you state whether

or not that RPF Gerlinger carrier which you saw

in construction at the plaintiff's plant just before

you left for Australia contained parts substanti-

ally identical in construction and operation with

the parts 90 and 91 of Exhibit 6?

A. That question reads that the machine that

I saw

Q. I will withdraw the question and put it this

way A. Well, I—okeh.

Q. —I believe in your previous testimony you

referred to a Gerlinger RPF carrier which you saw

in course of construction at the plaintiff's plant

shortly before you left for Australia. Will you

state whether or not that RPF carrier which you

saw at that time contained a member like the bar

67 shown on Exhibit 6 which operated upon upward

movement of the load to push the clutch into neu-

tral position?

A. At the time I left for Australia the RPF
carrier which was under construction at the Dallas
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Machine & Locomotive Works had not progressed

far enough to require parts of that kind.

Q. That was a rack and pinion type carrier,

that RPF carrier you refer to ?

A. The plans were to make an RPF carrier,

rack and pinion type carrier, but the racks had not

been supplied yet when I left for Australia.

Q. After that occasion when you were about to

leave for Australia did you ever see any so-called

RPF carriers made by the plaintiff? [437]

The Master: The witness now answers "Yes".

Q. (By Mr. Fryer): Did any of those RPF
Gerlinger carriers which you saw contain a part

like the part 67 of Plaintiff's Exhibit 2

A. They did not—oh, I beg your pardon.

Q. —which pushed the clutch into neutral when

engaged by the load in the machine?

A. They did not.

Q. In your description of plaintiff's patent in

suit, Exhibit 2, you have stated, I believe, that you

failed to find in the patent numbers to indicate a

stop described in the patent as means for disen-

gaging the clutch or throwing the clutch in neutral

position and applying the brake when the load-lift-

ing means had traveled a predetermined extent in

either direction. Did you also fail to find in the

drawings of the patent, Plaintiff's Exhibit 2, any

parts to which such numbers properly could have

been applied to indicate the kind of stop mechan-

ism you there had in mind?
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A. Well, it seems to me that the question, At-

torney, has placed a sort of a double question, or

a statement and a question.

Q. Do you fail to understand the question, Mr.

Dimick ?

A. Well, it doesn't—your inference doesn't—

I

don't quite get it. You say that you

Q. I will try to make it plainer for you by quot-

ing your previous testimony, and that, perhaps, may
help you.

Mr. Geisler : What page is that, please ?

Mr. Fryer: Page 256. You testified as follows,

referring to the patent in suit and Plaintiff's Ex-

hibit 6, you said, "Then when I had completed the

reading of the patent as far as reference numbers

were concerned, and included in the patent descrip-

tion, I failed to find numbers to indicate a stop

described in the patent as a means of stopping the

lifting mechanism when the—or, in other words, it

should be disengaging the clutch [438] or throwing

the clutch in neutral position and applying the

brake when the load-lifting means had traveled a

predetermined extent in either direction." Now,

with that testimony of yours in mind, will you state

whether or not you likewise failed to find in the

drawings of the Gerlinger patent any parts to

which the numbers properly could be applied to

indicate the kind of stop you there had in mind?

Mr. Geisler : May I ask, your Honor—I beg your

pardon, but I think the counsel should read the full
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question and not leave out those reference numbers

and not try to perplex the witness. I submit the

question is not fair that way. The question is to be

interpreted by reading what has been previously

testified by the witness. The whole question should

be put.

Mr. Fryer: I am quite willing to read as much
of the record to the witness as he would like to hear,

your Honor.

The Master: Are you reading a part of a ques-

tion?

Mr. Fryer: Well, part of a long answer, about

a page and a half, or one page, long. I would be

glad to read it all, if your Honor thinks it advis-

able.

The Master: Well, of course, I don't know what

the answer was. If counsel for the plaintiff feels

that there is part of that answer or of your ques-

tion that should be read to the witness so that he

will understand

Mr. Fryer: I would be glad to have counsel read

any part of the record to the witness he wants.

Mr. Geisler: Well, the question as put embodies

the re-reading—or at least the reading of the an-

swer of the witness as put yesterday. I suppose

there are a couple of lines. Here is what it says:

<<* * * Qr ^ jn other Words, it should be disengaging

the clutch or throwing the clutch in neutral posi-

tion and applying the brake when the load-lifting

means had traveled a predetermined extent in either
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direction, and my interpretation of this action was

that the members 90 and 91 were members sup-

plied to terminate the movement of the load-lifting

means to [439] a predetermined extent in the up-

ward direction/' Now, by reading that much I think

the witness's mind is directed explicitly to what he

said yesterday.

A. Your Honor, may I place a question here to

get myself straightened out?

The Master: Yes.

A. Just there in that particular wording was I

testifying at that time on this Exhibit 2, or was

it Exhibit 6?

Mr. Fryer : I will read you the question to which

you made the statements which your counsel has

quoted to you, and that may clear your mind on

the matter. Plaintiff's counsel asked you, "Mr.

Dimick, you may state why on that drawing, Com-

plainant's Exhibit 6, you included the devices 90

and 91 in addition to 67?" and the statements which

you have had quoted to you were in answer to that

question.

A. I see. Well, that is correct. I did make those

statements and explained wThy I added those, but

I thought you were asking the question—sorry—

I

thought you w<ere asking the question as regards

my testimony on Exhibit 2.

Q. Now, to make it simpler for you, Mr. Dim-

ick, I will merely put it this way: In your answer

to the question I just read to you, among other
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things you said, "Then when I had completed the

reading of the patent as far as reference numbers

were concerned, and included in the patent descrip-

tion, I failed to find numbers to indicate a stop de-

scribed in that patent." A. That is correct.

Q. Now, my question is, did you also fail to find

parts to which any such numbers could have been

applied ?

A. In the reading of the patent, you mean?

Q. Yes.

A. I didn't find any parts mentioned in the pat-

ent, specific parts, that would indicate levers 90

and the part 91.

Q. May the witness be shown Plaintiff's Exhibit

37, please? Do I correctly understand that your

free-hand sketch, Plaintiff's [440] Exhibit 37, was

intended as an expression of your understanding of

how the parts 67, 69 and 48 of the patent in suit

could be constructed, or that such sketch illus-

trates what you understand the drawings to rep-

resent %

A. My purpose in making this sketch up—

I

think I more or less misunderstood—my idea in

making this sketch was not with the idea of bring-

ing this sketch into court at all, but Mr. Geisler in-

formed me that His Honor did not understand

exactly how that operation could be carried out,

and I made this sketch hurriedly while I was hav-

ing lunch and brought it back here with the inten-

tion of showing the Court how a cam, a certain
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type of cam, could be placed to move the lever 48.

Q. Is it your understanding that the disclosure

of the Gerlinger patent in suit relating to the parts

shown on your sketch Exhibit 37 is somewhat indis-

tinct or uncertain ?

A. You are referring to the patent drawings?

Q. Yes.

A. Well, they are as they are shown on the pat-

ent drawings in the three exhibits. In the places

they appear in the three exhibits, why, they are

rather difficult to decipher in their particular opera-

tion, I would say.

Q. Inasfar as those mere drawings alone are

concerned, unaided by your recollection of howT the

actual Gerlinger machines which you saw in the

field operated ; they do not give you a very clear

idea of some of the details of construction of the

machine of the Gerlinger patent, is that true?

A. That is true.

Q. For instance, referring to the chart Plain-

tiff's Exhibit 27, do you have a clear conception

of what is represented by the two parallel lines

extending in an inverted U shape about the end of

the lead line leading from the reference character

69?

A. The lead line 69 is according to the patent de-

scription. I believe that was mentioned as a bar

with a cam-shaped upper end. [441]

Q. I would like you to state whether you your-

self have any clear conception of what part of the
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mechanism is represented by that U-shaped struc-

ture indicated by the two parallel lines forming an

inverted U at about the end of the lead line com-

ing down from the figure 69 ?

A. That I would say, those parallel lines rep-

resent the cam mentioned.

Q. That would all be part of the cam 69, in

your opinion, is that right?

A. It would in my opinion, yes, the way it is

shown there.

Q. And that would be a cam something like the

one shown on your sketch Plaintiff's Exhibit 37?

A. Well, it may not be the same in exact detail.

For instance, there might be a flat spot, or some-

thing like that, shown there. There are two lines

shown there running parallel to each other.

Q. Now, have you in your own mind any clear

conception of how the part 67 is hung in the draw-

ings of the patent Exhibit 2 inasfar as its pivotal

mounting is concerned? A. Yes.

Q. How was that mounting arranged?

A. Well, there was—you say so far as the draw-

ing is concerned?

Q. The drawing of the patent Exhibit 2.

A. Well, the drawing of the patent Exhibit 2

—

you refer to this drawing, is that right ?

Q. Any of the drawings of the patent in suit,

Exhibit 2.

A. Well, on this 27, Exhibit 27 here, there are

no means of hanging that bar shown in this particu-

lar drawing that I can find.
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Q. Well, can you find any such means any-

where in the patent Exhibit 2 which gives you any

idea on that subject?

A. No, I see nothing there that would indicate

a hanger.

Q. Referring to the chart Plaintiff's Exhibit 27,

will you state in what direction the hand lever 70

moves when the operator [442] employs it for put-

ting the clutch in or out of operative position ?

A. In what direction? In or out of operative

position ?

Q. Yes.

A. In going in or out of operative position it

could move in either of two directions.

Q. Well, is it your understanding that the oper-

ator when he grasps the hand lever 70 to actuate

the clutch rotates that lever toward the upper part

of Exhibit 27, or, in another case, towTard the lower

part of Exhibit 27? A. That is correct.

Q. Is it your understanding that the pivot shown

for the hand lever 70 in the drawings of the Ger-

linger patent is correctly placed to permit that

operation ?

A. I believe that any mechanic would consider

that that was the case, that that pivot was properly

placed.

Q. That pivot is placed for rotation of the

handle 70 about an axis extending at right angles to

the longitudinal axis of the machine, is that your

understanding ?
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A. Well, this drawing is a plan view, as I un-

derstood it, and if the lever did not go directly

straight down or toward the wheel as shown there

for your information, and there was an offset in it,

that would show as it is shown there on the drawing.

If there wTas any offset in that lever it wTould show

in—well, in parallel lines running across the draw-

ing.

Q. As far as you can see, then, the drawings of

the Gerlinger patent Exhibit 2 with respect to the

arrangement of the hand lever 70 are entirely clear

and not one of these atrocities you referred to in

your previous testimony, is that right ?

A. Well, it might be an atrocity in the drawing,

but I am just explaining how I would decipher it,

that that never has—it has an offset in there to bring

it back nearer the speed or convenient to the opera-

tor; it has an offset; it is offset toward the rear of

the machine, between the coupling with the link that

couples the bottom of that lever to the lever or bar

[443] 48, and in making the drawing the draftsman

who made these patent drawings intended that to

show7 that the lever did extend backward toward the

feet to bring it close to the operator.

Q. What I am interested in knowing, Mr. Dim-

ick, is wThether inasfar as the handle 70 of the Ger-

linger patent is concerned your understanding of

the construction and operation of the machine is

entirely clear. A. Yes.
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Q. You had no difficulty with that part of the

drawings in understanding how it works, is that

right? A. That is correct.

Q. Do you have any recollection of the so-called

first Gerlinger machine which is sufficiently clear

to enable you to identify a photograph of a machine

having substantially the same construction as thai

first Gerlinger machine?

A. I think I could identify a photograph if it

was substantially the same.

Q. I show you three photographs of a lumber

carrier and ask you to state whether or not the con-

struction of that lumber carrier, insofar as you can

understand it from the photographs, is substan-

tially identical with that of the so-called first Ger-

linger carrier which you have testified about? I

hand Your Honor copies of the photographs just

handed to the witness, that you may have for your

own use if you care to.

The Master : Thank you.

A. I do not find anything there that is neces-

sary for me to identify that as substantially—What
was the word you used there? Read the question

again.

(The question was thereupon read.)

A. I find parts there that are an exact dupli-

cate of the first Gerlinger carrier as I remember it,

and there are a great many parts of the machine

which are not shown, so I would not be able to
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identify it as substantially identical of the first

Gerlinger carrier. [444]

Mr. Fryer : May I have the photographs, please ?

We now ask to have marked for identification as

Defendants' Exhibit 44-A the rear view of the

three photographs referred to by the witness.

(The photograph referred to was thereupon

marked for identification Respondents' Exhibit

44-A.)

Mr. Fryer: We ask to have marked as Defend-

ants' Exhibit 44-B for identification the side eleva-

tion photograph referred to by the witness.

(The photograph referred to was thereupon

marked for identification Respondents' Ex-

hibit 44-B.)

Mr. Fryer: And we ask to have marked 44-C

for identification the rear view of the machine with

a load of lumber in it.

(The photograph referred to was thereupon

marked for identification Respondents' Ex-

hibit 44-C.)

The Master: 44-A is the rear view empty, is

that right?

Mr. Fryer : Yes, Your Honor.

The Master : They are so marked.

Q. (By Mr. Fryer) : Now will you look at the

photograph 44-B for identification and point out

thereon any of the parts which you say are sub-
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stantial duplicates of the first Gerlinger machine

which you have referred to?

A. In answering these questions do you want

me to point out the likenesses on the drawing?

Q. (By Mr. Fryer) : Not for the time being.

You have mentioned that on these photographs you

found some parts which were duplicates of parts in

the Gerlinger No. 1 machine. Now I am merely

asking you to point out which parts on the photo-

graph constitute those duplicates, and I handed

you the photograph Exhibit 44-B for that purpose.

A. Well, I find on this particular drawing I can

see two of the rack bars, the right hand front and

right hand rear rack bars. I find a longitudinal

shaft running practically equivalent of the wheel

base of the machine. [445]

Q. May I ask, if you refer to them by the colors

which appear upon the photograph then we will all

be able to know which they are.

A. That shaft is yellow; I guess you wTould call

it yellowT

; and the rack bars I refer to are

Q. That is intended to be purple.

A. I was going to say I wasn't an authority on

that color but I thought it was purple. And I find

a housing about the center of that shaft that seems

to resemble very much the worm housing, the worm
wheel housing that was on the No. 1 machine.

Q. That is also colored yellow?

A. That is also colored yellow. Then I find—

I

see an upright lever there colored
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Q. Brown.

A. Orange, I would say. Is that correct ?

Q. No ; it is supposed to be brown.

A. Brown. That resembles the upper end of the

lever on No. 1 machine. I remember at one time that

No. 1 machine had another little projection there

but it is really not mechanically very important, as

F remember now. And on this rear right hand rack

bar, which is colored purple, I find an angular

bracket.

Q. That is marked with black cross-hatching?

A. Yes; and while not in every detail substanti-

ally identical it represents the same thing, inasmuch

as some of the same details might be gone into on

a patent drawing. They don't show it very plainly,

but I imagine that is the equivalent of a set screw

on the down stop. And also in brown here I find a

braking mechanism which is

Q. That was intended to be orange, Mr. Dimick.

A. Sorry. O. K. Orange I will say, then.

Q. It is our fault.

A. It operates on the same principle as the brake

on the No. 1 machine, as I remember it. And in

green I find first a couple of bearings or boxes set-

ting on the top or on the deck frame. It seems to me
to be substantially similar to the No. 1 machine.

[446] And I see the ends of some crossbars and gus-

set plates, and they are also continued down. I

can't tell just how far they go here, but they are
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much of the same design. And speaking of—well,

we will go on down here. There are some lowTer fork

bearings or boxes that serve the same purpose, that

resemble those in the No. 1 machine. But insofar as

the green colors are concerned, I don't see that the

side view—as far as frame structure is concerned i1

doesn't seem to recall the No. 1 machine in the

exact detail, but the members that I have men-

tioned are somewhat similar. And not colored, and

in front particularly, just behind the rack bar and

pinion I see a worm housing there; that is, speak-

ing of in front of the machine on the right hand

corner, right hand front corner. There is a worm
housing there that reminds me of a worm housing

on the No. 1 machine, and the sprocket in the rear

of the large sprocket directly above the wheel hides

any structure that might be directly behind that;

and the other driving sprocket, the one forward of

the big sprocket mentioned, one at least that might

be larger or smaller, but primarily a driving

sprocket there, is much the same as the No. 1

machine. The motor is of the same design, as near

as I can see, as the No. 1 machine, as I remember it.

The radiator and all seem to have about the same

contour. The seat—well, it is just a seat. I don't

remember exactly.

Q. How about the part shown with black lines

drawn across it just below the upper member of

the frame in the corner where that brace appears?
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A. Yes. I meant to mention that. Yes, that

brings to memory that bar underneath the frame

is the load stop.

Q. That is a bar corresponding to the bar 67 of

the Gerlinger patent? A. Yes, sir.

Q. Now will you look at the rear end view of

that machine shown in the photograph Exhibit

44-A for identification and point out [447] if you

will, on that photograph, what parts, if any, you

find substantially the same as parts which you re-

call in the No. 1 Grerlinger machine.

A. Is it necessary to mention parts I have men-

tioned before %

Q. No.

A. Well, I wT
ill mention first the back of the

rack bar. I can see the teeth very dimly here. The

back of the rack bar on the left hand side painted

purple, that looks very much the same. And then

there is a shaft, a cross shaft, yellow, which seems

to be identical with the shaft on the No. 1 machine

;

that is, as far as the purpose is concerned ; it might

be larger or smaller. Then I see the operating lever

with the left hand offset. That is painted brown. It

serves the same purpose. It might not be exactly

the same shape; it doesn't really seem to be the

same shape, as I remember the No. 1 machine. Then

I see a fore and after member ; I believe it is meant

to be yellow, isn't it?

Q. Yes.
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A. That fore and after member that pivots

where the green bracket is shown here ?

Q. Yes.

A. It is shown just under the shaft.

Q. It is colored yellow as well as will show on

the photograph.

A. Yes. O. K. Well, that would be the equiva-

lent of the—oh, I have forgotten the number now.

I believe it is shown by 64 here extending back.

Q. When you say "here", you mean in the draw-

ings in the Gerlinger patent ?

A. 64 on this drawing here. It comes back here

in a similar manner. I am just saying that I see a

member there painted yellow, and I see also some

connecting links there with various nuts and so

forth that are painted yellow. Then there is—well,

that pivots in a bracket or bearing or something of

that sort that is painted or colored green here. [448]

Q. That is lying just below the yellow shaft?

A. Yes, just below that, and it is fastened to

the—it is bolted, it looks here, on top of the base

of the rear worm housing. Well, to say that is sub-

stantially the same as the No. 1 machine, that

would be pretty difficult, but it serves the same

purpose as the similar device on the No. 1 machine.

The form may have been changed. And also ap-

parently pivoted, or fastened by a bolt which has

a form of a pivot, is an angular member known to

the profession as—I suppose that represents a bell

crank. It has the cross lines, the black cross lines
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to make it more distinct on the photograph, and it

seems to me that—when I was first observing this

machine at the Willamette Valley Mill in Dallas my
recollection is that that bell crank is not substanti-

ally the same as the bell crank; that is, in its posi-

tion on the carrier the way it is located. I have

mentioned this right hand rear rack bar with the

device with the cross line at the top. And here in

this drawing I also see the final drive housing,

which seems to be substantially the same, and the

sprocket and driving head body construction on the

left hand rear of the machine in view here ; it seems

to be substantially the same. And I also see a view

of this bar 67 underneath marked by the cross lines.

I won't go any farther on the cross bar for the

moment. Well, as far as the parts of the frame

members themselves colored green and these lower

fork boxes and the upper fork bearings, they seem

to be very much the same, but on the legs of the

frame I see a couple of members apparently made

out of flat strap iron there. I don't recall having

seen any similar pieces on the No. 1 machine, though

they may have been there; I don't remember. But

to get down to the shoes painted purple, or colored

purple, rather, I don't remember that No. 1 ma-

chine as having that type of lifting shoe.

Q. What type of lifting shoe did it have in com-

parison with the ones shown in the photograph, as

you recall them? [449]
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A. Well, when I was operating this machine just

spasmodically to familiarize myself with it, it

seemed to me that in order to pick up a load I had

to be rather careful of spotting the machine so that

the lifting shoes would engage the bolster. In other

words, there wasn't, as I remember it, there wasn't

an extension, or the long angle iron in there for

the lifting shoe. And is it necessary that I go into

details of forks and the common numbers ?

Q. No.

A. Well, those are the substantial things that I

see that seem about the same as the No. 1 machine.

Q. As far as you can tell from these photo-

graphs before you, Defendants' Exhibits 44-A and

-B for identification, does this machine on the pho-

tographs have any parts like the parts 90 and 91

on Exhibit 6?

A. No, I don't see any parts here that would

—

well, if they were here the part 91 would be ob-

scured, I believe, in any case, and I don't see any-

thing here—there is nothing showr
s that would re-

mind me of—I believe the number was 90, the up-

per bar, was it not I

Mr. Fryer : That is all.

Mr. Greisler: I don't know of any redirect I

want. If something should occur I ask permission

to call the witness again.

Mr. Fryer: Oh, surely, I don't object to recall-

ing him.

Mr. Geisler : Yes, so as not to waste any time.

(Witness excused.)
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WALTER E. BALLANTYNE
thereupon resumed the stand as a witness in behalf

of the plaintiff and, having been previously sworn,

was further examined and testified as follows:

Cross Examination

By Mr. Fryer

:

Q. You have stated, I believe, that you have

the records concerning 95 RPF Gerlinger carriers

made land sold by the plaintiff. What do these rec-

ords consist of? [450]

A. The RPF, did you state?

Q. Yes, the RPF Geiiinger carrier.

A. It shows the delivery dates on all of the car-

riers.

Q. Anything else?

A. The model there, the date.

Q. It shows the dates of delivery? A. Yes.

Q. Have you those records with you?

A. I have them in the court room, yes, sir.

Q. Will you produce them, please?

(Witness produces records.)

Mr. Fryer: Now, if the Court please, may we

see the records produced by the witness.

The Master: Has he produced them? Have you

them there now?

Mr. Fryer: I believe so.

The Witness : Yes, I have them here. I am just

hunting where they first start. (Witness indicates to

Mr. Fryer.)

Mr. Fryer: That is all right. I will just look at

them and if I have any questions I will ask you.
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May I have your Honor's indulgence for just a

minute. It may save time in examination.

The Master: Surely.

Q. (By Mr. Fryer) : You have called attention

to one page in this book which you have produced

with entries commencing with the date of March

5th, 1929, and ending with November 21st, 1930.

Are those the only entries on your records concern-

ing the 95 RPF Gerlinger carriers, or are there

others than these? A. There are others.

Q. Will you point them out to me, please.

A. They start in here (indicating). Now there

are other models besides the RPF in here. All mod-

els are in here.

Q. In the record which you have produced there

is a brown sheet, the first entry on which is dated

March 5th, 1929. Is that the date of the sale of the

first Gerlinger RPF carrier?

A. That is the date of delivery. [451]

Q. No Gerlinger RPF carriers were delivered

prior to that date, according to your records; is

that right?

A. There were none sold and delivered prior to

that date, yes.

Mr. Geisler: A little louder, would you please.

Q. (By Mr. Fryer) : Can you in this record

mark, in numerical order, with the numbers 1, 2, 3,

and so forth, the various pages in that record book

which carry the dates of delivery of all of the RPF
carriers sold and delivered by the plaintiff in this

suit?
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A. I don't know whether I know what you

mean.

Mr. Fryer: Will you read the question, please?

(Last question read.)

A. I think I can.

Q. Will you do it, please, just so that we will

have the places identified in your record.

A. I am kind of mixed up here.

Q. You may take it to your seat, if you prefer,

and check through it and then mark them.

(Witness marks in book as requested.)

Q. Can you state briefly how these entries have

been made that appear in the record book that you

have produced?

A. They have been made as the carrier was de-

livered. Originally I used to have a sheet in there

for every carrier, with those brown indexes, but

my book got too small, so some of them that were

obsolete were taken out.

Q. On each one of these pages which you have

marked consecutively from 1 to 9, inclusive, appear

the records for the delivery of all RPF Gerlinger

carriers sold by the plaintiff company ?

A. There is one or more on each page, yes.

Mr. Fryer : We offer in evidence, if your Honor

please, the pages of this record identified by the

witness and bearing the numbers 1 to 9, consecu-

tively and inclusively, and we agree that a photo-

static copy of those pages may be substituted for

the [452] original so as not to deprive the plain-

tiff of this original record.
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Mr. Geisler: No objection.

Mr. Fryer : And we ask that those nine pages be

marked Defendants' Exhibit 45.

The Master: They will be so marked and re-

ceived.

(The nine sheets of record book showing de-

livery of RPF Grerlinger carriers sold by plain-

tiff were received in evidence and marked Re-

spondents' Exhibit 45, sheets 1 to 9, inclusive,

photostatic copies to be substituted.)

Q. (By Mr. Fryer) : You have been present in

court during all of the taking of the testimony in

this case up to the time that you first took the

stand?

A. I have, practically all the time. I believe I

was out a couple of times.

Q. You heard Mr. Gerlinger's testimony given

during that time? A. Yes, sir.

Q. You also heard Mr. Dimick's testimony?

A. Yes, sir.

Q. And you heard each of those witnesses ex-

plain that the so-called No. 1 Gerlinger machine did

not have any parts in it substantially the same as

the parts 90 and 91 on Plaintiff's Exhibit 6 for

stopping upward movement of the load lifting

means

A. Well, I don't remember all their testimony. J

would not say yes or no on that.
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Q. Well, is it also your recollection that the No.

1 Gerlinger machine did not have parts 90 and 91,

as shown on Exhibit 6, as testified to by Mr. Dimick

and Mr. Gerlinger?

A. As I remember it, it didn't.

Q. The only machines which you recall having

the parts 90 and 91, as shown in Exhibit 6, were

some of the machines subsequent to No. 1 machine;

is that right ?

A. Yes, sir; from the second machine on. [453]

Q. So that your testimony is that the Gerlinger

No. 1 machine is the only one which you recall

which had only a bar like the bar 67 of the patent

in suit and no parts 90 and 91 which the Dallas

Machine Company ever made ; is that right %

A. That is right, I believe, to the best of my
recollection. [454]

Q. (By Mr. Fryer) : You were working for the

plaintiff in 1923? A. I was.

Q. Generally, what did all of your duties consist

of at that time for that company ?

A. Well, I was in charge of the office. In fact,

I was in the office by myself, handled the corre-

spondence, done the buying. After hours even

worked some out in the shop.

Q. You spent some of your time in the shop and

some of your time in the office at that time ?

A. It was strictly an office job.

Q. Did your work in the office bring you any

knowledge of the products being manufactured and

sold by the plaintiff? A. It did.
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Q. How did you gain that knowledge? By in-

spection of the products ?

A. By inspection of the products, and I kept all

records on it, cost records; purchased the material,

most of it, for them.

Q. Did that office work also give you some

knowledge of the marketing of the products, from

which you obtained this knowledge? A. It did.

Q. I suppose you followed the sales of the vari-

ous lumber carriers which were made by the plain-

tiff at that time, did you ?

A. To a great extent, naturally.

Q. And was it part of your duties to keep in

touch with the carrier business in order to better

perform your work in connection with the sales of

carriers wThich were conducted through your office?

A. I wTas not in charge of sales, but naturally I

took quite an interest in it.

Q. (By Mr. Fryer) : In view of that interest

which you took in the sales of carriers by the plain-

tiff did you acquire any knowledge of any compet-

ing machines which were being sold in competition

with the plaintiff's carriers? [455]

A. By name only.

Q. And how did those competing machines come

to your knowledge by name only at that time ?

A. Well, I had seen their advertisements in

magazines. Naturally we kept track of, if we lost a

sale, who got it.
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Q. Did you also, in instances of that kind, make
any effort to find out the factors which caused the

loss of the sale in any way ?

A. Personally, no.

Q. Did anyone

The Master: You will have to speak up, Mr.

Ballantyne. I can't hear.

A. Personally, no.

Q. (By Mr. Fryer) : Well, as an employe of

the corporation did any such knowledge come to

you from others working for the corporation?

A. Sometimes, yes.

Q. Now, after the year 1923 did your duties

continue year by year for the plaintiff in substan-

tially the same capacity and extent as you have just

been describing? A. They did.

Q. I believe you said in your previous testimony

that you knew the defendant Clark & Wilson Lum-

ber Company had purchased several carriers from

the Willamette-Hyster Company and for that rea-

son that someone on behalf of the corporation plain-

tiff wTent to see the defendant Clark & Wilson's

Willamette-Hyster carrier. How did you acquire

knowledge of Clark & Wilson's purchase of a Willa-

mette carrier?

A. Just heard it talked over in the office.

Q. Talked over by whom?
A. Why I couldn't say now.

Q. Do you know how long after defendant Clark

& Wilson acquired a Willamette-Hyster it wras be-
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fore this matter was talked over in the office of the

plaintiff? [456] A. No.

Q. Was it a long period of years, or a short

space of time?

A. I don't even know when the Clark & Wilson

bought it. I am unable to answer that.

Q. As far as you know, then, the defendant

Clark & Wilson might have had this Willamette

carrier for a long period of time before the plain-

tiff acquired any knowledge of it, is that right ?

A. Before I did, anyway.

Q. Now, when your company inspected the de-

fendant Clark & Wilson's lumber carrier did it have

any difficulty getting access to the carrier for that

inspection 1

A. I wasn't there at the inspection, but not as

far as I heard.

Q. You did not hear anything in the discussions

at the plaintiff's plant or office concerning any

unusual methods that had to be resorted to in order

to inspect the defendant Clark & Wilson's lumber

carrier, did you ? A. No.

Q. Now, at the time that someone on behalf of

your company inspected Clark & Wilson's lumber

carrier I suppose they also saw Clark & Wilson's

Ross carriers around the plant at the same time,

is that your understanding?

A. I had no understanding on that point.

Q. You know that defendant Clark & Wilson

uses a large number of Ross carriers today, don't

you?
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Mr. Geisler: I object to that question. I think

that is immaterial, what they do now.

Mr. Fryer: Well, I will modify the question

and confine it to at the time of the bringing of the

suit, then.

A. Well, at the time they reported back on that

there was nothing that I remember wTas said of

Ross carriers.

Q. When did you first learn that the defendant

Clark & Wilson Lumber Company was using Ross

carriers? A. I couldn't say. [457]

Q. You don't have any recollection whatsoever

in your mind as to when you first acquired that

knowledge, is that your testimony?

A. Yes. It was a number of years ago, though.

Q. Was it before or after you learned that de-

fendant Clark & Wilson Company were using Wil-

lamette carriers also? Do you remember now about

how long before?

A. No, because I don't know when Clark & Wil-

son got there Willamettes, so I couldn't say.

Q. Well, do you remember the length of interval

between the time when you learned of these Ross

carriers and the time when your company inspected

Clark & Wilson's Willamette carrier?

A. That was quite a number of years. I don't

know exactly.

Q. Roughly, would you say something like three

or four years ?
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A. I would just have to guess. That would be, I

suppose, as good a guess as any, if you want me to

guess.

Q. From your familiarity with the carrier busi-

ness in your work with the company you have

known that Ross carriers have been sold in and

around Portland for a good many years, is that

true ? A. Yes.

Q. You have seen them around the various lum-

ber companies and other places in and around Port-

land for quite a long time, haven't you?

A. I never got a good look at a Ross carrier

until about six months ago. I had seen them from

a distance.

Q. For a considerable period of time?

A. For several years anyway.

Q. Now, in your testimony you have referred

to other machines investigated by your General

Superintendent and I think you [458] were refer-

ring to Willamette-Hyster machines. Will you name

the first of these other Willamette-Hyster machines

which were inspected by your General Superin-

tendent or anyone on behalf of your company?

A. I couldn't name the first. I don't know which

place he went first.

Q. Well, will you tell us all of the places they

went to inspect machines, then we will get to the

matter of time later. Will you name the various

Willamette-Hyster machines which have been in-

spected by your company, as far as you know?
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A. Inspected Clark & Wilson; and there was

one at Forest Grove—I wouldn't be certain, but I

think that is the Simpson Lumber Company; and

there was one at Cottage Grove, and I knowr that

he inspected one at Inman-Poulsen.

Q. When you say "he" you refer to the General

Superintendent ?

A. The General Superintendent, Mr. Waters.

Q. When did Mr. Waters inspect the Inman-

Poulsen machine?

A. Several times, I believe. I couldn't say when,

but within the last year.

Q. About what time would you say he inspected

the machine at Cottage Grove?

A. Within the last year.

Q. Is that also true with respect to the machine

at Forest Grove, the Simpson Lumber Company?

A. It is.

Q. Now, as to any of those different instances

did you learn of any trouble or difficulty which Mr.

Waters had in gaining access to these machines for

inspecting them? A. He didn't tell me of any.

Q. As to each one of those machines which Mr.

Waters inspected do you know how your company

happened to find out that those machines were

available for inspection? [459]

A. No, I couldn't say I do.

Q. Do you remember of any efforts or difficulties

which the company contended with in finding out

where these various machines were to be inspected?

A. No.
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Q. Has your company always maintained rec-

ords such as those you have produced here and

which are now in evidence as Defendants' Exhibit

45 showing the dates of sale of carriers ?

A. They have.

Q. Have you got the records concerning the sale

of two hydraulic carriers to the Clark & Wilson

Lumber Company? A. I have, I think.

Q. Will you produce that record?

A. The Court has my record book.

Q. Will you point out the part in that rec-

ord book, if you please, which shows the record of

sale of two hydraulic carriers to defendant Clark

& Wilson?

(The witness here indicated, without com-

ment, a place in said book.)

Q. The record which you have produced reads

as follows: "one, Clark & Wilson Lumber Company,

March 1st, 1923. One, Clark & Wilson Lumber

Company, June 1st, 1923." Do those entries indicate

that the two hydraulic Gerlinger carriers which I

asked you about were delivered to Clark & Wilson

Lumber Company on those dates respectively?

A. Approximately those dates, yes.

The Master: That was in June and what other

month ?

Mr. Fryer: March 1st, 1923, and June 1st, 1923.

That is all.

The Master : Any redirect.

Mr. Geisler : Yes, your Honor.
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Redirect Examination

By Mr. Geisler: [460]

Q. In your cross examination, Mr. Ballantyne,

you referred to entries in your record with regard

to the sales of mechanical lift lumber carriers, and

specifically to RPN. Did you make any other sales

—

The Master : RPF, I think.

Mr. Geisler: RPF, thank you. Did you make

any additional sales recorded in your book of me-

chanical lift besides those ?

A. I did. What

Q. What was the general term under which you

sold lumber carriers of that particular type ?

A. Well, they were all mechanical lift, but they

were different; we called them different models,

although they were all RP, which stands for "rack

and pinion".

Q. Oh. Would you please in that regard now
point out to the Court the additional entries in re-

gard to these other sales of mechanical lift carriers.

(The witness, without comment, here indi-

cated a place in said book.)

The Master : I shall mark these 10, 11 and 12.

Mr. Geisler : Very well, your Honor.

The Master: They are not offered in evidence,

and I just simply mark them for reference. Those

are the last three pages in the book.

Mr. Greisler: Very well. Those were of lumber

carriers, were they? A. Yes, sir.
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Mr. Geisler: We offer those additional pages of

the record in evidence.

Mr. Fryer: We have no objection.

The Master: It becomes Complainant's Exhibit

46, three sheets back in the last three pages of the

book marked 10, 11 and [461] 12, and I take it

that photostats will be substituted in place of

those f

(The three sheets referred to were there-

upon received in evidence and marked Com-

plainant's Exhibit 46, a photostatic copy

thereof to be substituted for the original.)

(Witness excused.)

JOHN L. WATERS
thereupon resumed the witness stand, and wTas ex-

amined and testified further as follows

:

Cross Examination

By Mr. Fryer:

Mr. Fryer: May I ask that the witness be

handed Plaintiff's Exhibit 2, please. From your

inspection of the drawings of the patent in suit,

Exhibit 2, is it your understanding that the revers-

ing clutch 47 is shown more or less diagrammati-

cally, without the details of its interior construc-

tion? A. Yes, sir.

Q. The patent drawings as you understand them

show a housing and an operating lever 48 extend-
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ing therefrom, that whole representation being in-

tended merely to indicate that any suitable form of

clutch or controlling mechanism shall be used at

that point, is that your understanding?

A. Any kind of controls that will operate the

reversible type of clutch.

Q. That is without showing the interior mech-

anism of this arrangement, the patentee merely pre-

scribes that at this point in his mechanism he shall

have a power-controlling device which can be set

in neutral or forward or reverse position by the use

of an operating member like 48, is that your under-

standing? A. Yes, sir.

Q. And you would say, then, that an equivalent

of this arrangement 47 and 48 of the patent in suit

would be any power-con- [462] trolling mechanism

there which would have suitable mechanism by

which the operating lever could be placed either in

neutral or could transmit power in one direction

or in the opposite direction, is that your under-

standing? A. Yes, sir.

Q. From your study of the patent in suit is it

your understanding that the bar 67 functions to

place the clutch in neutral only in the event that

a load engages the bar 67 and pushes it up the

proper distance to accomplish that purpose ?

A. Yes, sir.

Q. Do you also understand that in the defen-

dant's Willamette-Hyster machine the clutch will

be placed in neutral to terminate upward movement
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of the load-lifting device irrespective of any load

in the machine ? A. Yes, sir.

Mr. Fryer: May I see Exhibits 38-A, 38-B and

38-C, please?

Q. In expressing your opinion in your previous

testimony to the effect that you found the combi-

nation of the patent in suit in the accused Willa-

mette-Hyster machine, did you use, in formulating

that opinion, the drawings of the Willamette-Hyster

construction, Plaintiff's Exhibits 33 and 34?—and

may the witness be shown these please? The large

charts, your Honor. A. Yes, I did.

Q. You relied upon your understanding of the

drawings Plaintiff's Exhibits 33 and 34 as part of

the factors upon which you predicated that opinion ?

A. Yes.

Q. And you were able to understand the ac-

cused construction [463] by the use of those draw-

ings Plaintiff's Exhibits 33 and 34?

A. Well, the details, the exact details, are not

shown. They are not—the actual construction as

they are on the carrier no doubt varies some from

that, but it conveys the idea and there is no question

in my mind, after examining these drawings, as to

what the purpose and result of the combination in-

volved in the drawings.

Q. In other words, you find enough in these

drawings, plaintiff's Exhibits 33 and 34, to enable

you to express your opinion that the mechanism



496 Dallas Machine etc. Works

(Testimony of John L. Waters.)

shown on those drawings embodies the combination

of the claim in suit, is that right ?

A. That is right, yes, sir.

Q. You have everything you need for that pur-

pose shown on these two drawings, Plaintiff's Ex-

hibits 33 and 34?

A. Well, as I have said before, there is suffi-

cient information on that to enable me to form an

opinion as to the operating of the device.

Q. You are able to do that, I suppose, because

of your experience with carrier construction and

operation generally, is that true ?

A. Well, naturally, being familiar with mechan-

ical construction, it is very apparent to me the pur-

pose and result of this combination of elements.

Q. How much experience have you had with

carrier construction in general?

A. Well, I have been with the Dallas Machine &
Locomotive Works for eight years, since 1928, July

of 1928.

Q. Has your experience there been confined

solely to carriers made by the plaintiff ?

A. No, sir.

Q. You have not had anything to do with any

other types of carriers have you ?

A. No other carriers, no. [464]

Q. So that all that you know from a practical

standpoint is solely the carrier of the plaintiff?

A. Yes, that is the only carrier that I have had

any experience with.
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Q. The only one that you have ever seen?

A. No, sir.

Q. Have you ever seen any other carrier than

those made by the plaintiff?

A. I have seen the Willamette-Hyster machine.

Q. That is the one which you have considered

here to determine whether or not it was an in-

fringement? A. Yes, sir.

Q. Those are the only two carriers, then, that

are embraced within your experience in the carrier

business, is that right ?

A. No, I wouldn't say that. I have seen the Ross

machine, but I have never given it close examina-

tion or any more than just a casual glance, you

might say.

Q. Where did you ever see a Ross carrier?

A. I have seen the Ross carrier at Inman-

Poulsen. However, I have inspected one machine at

Inman-Poulsen's, the Ross machine.

Q. Did you see it work? A. No, sir.

Q. Did you inspect it closely enough to be able

to recognize a photograph of it if you saw it?

A. Possibly.

Q. I will ask you to look at the photographs De-

fendants' Exhibits 38-A, 38-B, and 38-C and state

whether or not the carrier shown in those photo-

graphs is construction which in your opinion is the

same as that which you saw at Inman-Poulsen ?

A. No, this construction is not the same.

Q. In what respect does it differ?
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A. The brake mechanism.

Q. You mean the automatic brake mechanism

colored orange on [465] those photographs ?

A. Yes.

Q. Explain a little more definitely how the brake

mechanism colored orange on the photographs De-

fendants' Exhibits 38-A, -B and -C differs from that

which you saw in the machine at Inman-Poulsen ?

A. The machine I saw at Inman-Poulsen had

no controls; didn't have any of the controls as

shown on this photograph in the machine that I in-

spected.

Q. Did the machine at Inman-Poulsen have a

brake automatically applied wiien the clutch went

into neutral ? A. No, sir.

Q. It didn't have any such brake?

A. No, sir.

Q. Was it an electric machine? A. No, sir.

Q. It was gas-powered? A. Gas-powered.

Q. Have you had sufficient experience in carrier

construction and operation to formulate any opin-

ion as to whether or not the carrier construction

shown on the photographs 38-A, -B and -C con-

tains the combination of the claim 4 in suit—and

in that respect I might explain to you that the col-

ored portions on that photograph are as follows:

The purple represents load-lifting means, the brown-

colored member is a manual means for operating the

clutch, the brake mechanism you have already iden-

tified and the red-colored mechanism are stops con-
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tacted by the purple load-lifting- means and throw

the yellow-colored friction clutch into neutral at

upper and lower predetermined limits of travel of

the load-lifting means.

A. Do I understand you correctly that the yel-

low parts indicate the clutch mechanism?

Q. The yellow parts include the clutch and gen-

erally indicate [466] means for transmitting the

power of the engine to the purple load-lifting means,

and the clutch is included in that yellow structure.

A. May I have the question again, please?

Q. I may reframe it for you, to make it shorter,

because the last question has been somewhat

chopped up. I will ask you to state whether or not,

assuming that in the photographs before you the

purple structure is a load-lifting means, the yellow

structure is a means for transmitting powrer from

the motor to the load-lifting means, including a fric-

tion clutch, reversible and capable of being set in

neutral, the brown mechanism represents a hand

lever for operating that clutch, the red means are

limit stops which automatically push the clutch to

neutral when the load-lifting means reaches prede-

termined upper and lower limits, and the orange

means is a brake mechanism automatically applied

whenever the clutch is placed to neutral—with that

assumption, will you state whether or not that car-

rier mechanism which you have before you in those

exhibits would, in your opinion, contain the combi-

nation of the claim here in suit ?



500 Dallas Machine etc. Works

(Testimony of John L. Waters.)

A. Well, I don't see enough information on the

three drawings to enable me to state definitely the

function of each part as you have described. I

would

Q. Those photographs of an actual machine do

not convey as much to your mind as the drawings

Plaintiff's Exhibits 33 and 34, is that right?

A. That is right.

Q. Well, if you wrere to assume the construction

and operation of the machine on the photographs

38-A, -B and -C to be as I have stated, would you

then be still unable to express an opinion as to

whether it contained the combination of the claim

in suit? [467]

A. If they function as you state they would

embody the claims as outlined—the elements as out-

lined in our claim.

Mr. Fryer: No further questions.

Redirect Examination

By Mr. Geisler

:

Q. Some question has arisen as to what the part

marked X on Defendants' Exhibit 25 Now,

can you tell us what that part X is ?

A. My opinion is that this operation is a part

of 21, the rack bar, I believe it is.

Q. Who did the coloring of these enlarged pho-

tostats of the Plaintiff's drawings, the patent draw-

ings?

A. Mr. Fritz, working with the Dallas Machine

& Locomotive Works, an assistant to Mr. Dimick.
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Q. Looking at Figure 1, Figure 1 of Plaintiff's

drawings, patent drawings, as shown there by that

Exhibit 26, Defendants' Exhibit 26

The Master : That is the righthand one.

Mr. Geisler: The righthand side—will you

kindly explain the meaning of those parts colored

red extending horizontally?

A. According to our intention in coloring them,

the parts colored red were to indicate the clutch

control. However, there appears to be an error in

the color of this section, which, in reality appears

to be 21 rather than a clutch control.

The Master: Draw a line down from that por-

tion there and mark that X so that both drawings

will be the same.

(Witness does as requested.)

Q. (By Mr. Geisler) : Now what is that part to

the right of X, also colored red ?

A. This part is the lever, clutch lever 48, I be-

lieve is the number. I would have to refer to the

drawing of the other view. It is not numbered on

this view.

Q. Look at that drawing before you, to the left,

on that drawing there. [468]

A. Yes, 48.

Q. I call your attention to Figure 2 of Plain-

tiff's patent drawings and take the large photostat

thereof, Plaintiff's Exhibit 27; will the bailiff

kindly put it up. Some question has arisen as to

what the part or construction is which looks like
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an inverted U over the part marked 67. Can you

tell us what that construction is over 69, marked 69,

referred to over the part 69?

A. Do you refer to this (witness indicating) ?

A. Yes. 69 indicates the cam on the upper end of

bar 67, the purpose of which is to move the lever 48

upon movement of the bar 67.

Q. Just a minute. I asked you if you could tell

me the construction of that U-shaped piece or

U-shaped lines which surround 69, Mr. Waters.

What does that indicate'?

A. The outer line indicates an opening in a deck

plate permitting the cam to project up through the

deck from below.

Q. I call your attention to the following para-

graph of plaintiff's patent specification, being

Plaintiff's Exhibit 2, reading at lines 28 to 36, in-

clusive, on page 2. I will read it so that we may all

have it before us; "A member 67 extends across the

machine in position to be engaged by the load as it

rises and is pivoted at 68. It has an arm with a cam

shaped upper end 69 which engages the clutch lever

on its upward movement and throws it to neutral

position, thereby stopping the movement of the

lifting mechanism as explained above for the down-

ward movement." Does this statement give to you

a clear understanding of what the construction and

cooperation of the parts referred to are?

A. Yes, sir.
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Q. I refer you to the sketch made by Mr
Dimick. I have not the reference number of that.

The Master: 37. [469]

Q. You may state if you have examined thai

sketch carefully. A. Yes, sir.

Q. If you were to build a lumber carrier from

the specification of Plaintiff's patent, Plaintiff's

Exhibit 2, how would you make the arrangements of

the parts referred to in following strictly the in-

struction, as I say, following strictly the instruction

of the paragraph of plaintiff's patent, namely, page

2, lines 28 to 36 % You may, in answering that ques-

tion, refer, or not refer, to that sketch that you

have in your hand.

A. I would make them substantially the same as

they appear on the sketch.

Q. Plaintiff's Exhibit 37? A. On 37, yes.

Q. (By Mr. Geisler) Now with reference to

that sketch, Plaintiff's Exhibit 37, will you please

describe your understanding of what that sketch

shows with regard to the parts and their operation

as applied to plaintiff's patent drawings.

A. This sketch indicates lever 48, which is the

lever controlling the clutch, the throwout of the

clutch. 69 indicates the cam which is attached to

crossbar 67 and as the bar 67 is raised upon con-

tact with the load it causes cam 69 to contact mem-

ber 48 and move it to the left, as shown on this

drawing.
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Q. You have referred to the cam portion 69 %

A. I beg pardon?

Q. You have referred to the cam portion 69?

A. Yes. 69 is attached to bar 67.

Q. Now in your opinion as a practical mechanic,

state whether or not the interpretation which you

gave of paragraph on page 2, lines 28 to 36, plain-

tiff's patent, is such an interpretation as you would

expect any practical mechanic to make of that same

paragraph. A. Yes.

Mr. Geisler: That is all.

Mr. Fryer: No questions.

(Witness excused.) [470]

H. N. DIMICK

was thereupon recalled as a witness in behalf of

the plaintiff herein and, having been previously

sworn, was examined and further testified as

follows

:

Direct Examination

By Mr. Geisler:

Q. I will read from page 375 of the transcript

of testimony, in which appear the following ques-

tions and answers, and ask you to pay attention

carefully and say whether there is any correction

that you wish to make in regard to your answers.

"Question: Now, have you in your own mind any
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clear conception of how the part 67 is hung in the

drawings of the patent Exhibit 2 in as far as its

pivotal mounting is concerned ? Answer : Yes. Ques-

tion: How was that mounting arranged 1 Answer:

Well, there was—you say so far as the drawing is

concerned? Question: The drawing of the patent

Exhibit 2. Answer : Well, the drawing of the patent

Exhibit 2—you refer to this drawing, is that right?

Question: Any of the drawings of the patent in

suit, Exhibit 2. Answer : Well, on this 27, Exhibit 27

here, there are no means of hanging that bar shown

in this particular drawing that I can find. Question

:

Well, can you find any such means anywhere in the

patent Exhibit 2 which gives you any idea on that

subject? Answer: No, I see nothing there that

would indicate a hanger."

A. Well, in listening to the reading of the tran-

script I see that I made an error in deciphering just

what was meant between the Exhibit, the patent, Ex-

hibit 2, and Figure 2 in the photostatic enlarge-

ment, Exhibit 27, and in answering that I found no

means for hanging the bar 67 I was referring only

to this Figure 2, Exhibit 27, and instead of re-

ferring to Exhibit 2 of the patent drawings. I had

the two terms mixed, Exhibit 2 and Figure 2, and I

would like to make the correction to the error, that

in Exhibit 2 of the patent drawings I could find, if

I had the Exhibit 2 here [471]

(Exhibit 2 was here passed to the witness.)
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Q. Find what please? You said you could find;

you didn't complete it?

A. A means of hanging or pivoting the bar 67.

Q. Proceed.

A. And looking now at Exhibit 2 and the draw-

ing, Figure 1 in Exhibit 2, I find a means shown

and indicated by the figure 68, the number 68, to

indicate a means of hanging or pivoting the bar 67.

Mr. Geisler: That is all.

The Master: Any question?

Mr. Fryer: No questions.

(Witness excused.)

RONALD SHEPHERD
wras thereupon produced as a witness in behalf of

the plaintiff herein, and, having been first duly

sworn, was examined and testified as follows:

Direct Examination

By Mr. Geisler:

The Master: State your name and address.

The Witness: Ronald Shepherd; 2555 Northeast

Forty-eighth avenue, Portland, Oregon.

The Master: You may proceed.

Q. (By Mr. Geisler) You may state what has

been your training, if anything, along mechanical

lines.
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A. I served my apprenticeship with the Elder-

dempster Shipping Company in the drafting room

and in the shops. I have worked for the U. S. Light-

house Department in the Customs House, and with

the U. S. Army Engineers, and also with the Beall

Pipe & Tank Corporation as a draftsman, shop

foreman, and with the Washington Tire Groover

Corporation as a designer. [472]

Q. What technical training did you have?

A. Mechanical Engineering Course, later supple-

mented by I. C. S. correspondence work.

Q. Have you had any experience with patent

matters, with regard to reading drawings and speci-

fications of patents'?

A. Yes. I have worked more than a year at pat-

ent work.

Q. For whom was that?

A. With the U. S. Army Engineers and with

the firm of T. J. Geisler.

Q. Have you studied the manual here, so-called

Service manual, of the defendant, which is Plain-

tiff's Exhibit 32 and which is shown in the drawings

of defendant's Service Manual? I think that is Ex-

hibit 32. A. Yes, I have studied that manual.

Q. And you are familiar with it? A. Yes.

Q. State whether or not you went down to in-

spect an actual machine manufactured by the de-

fendant Willamette-Hyster Company.

A. I did.
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Mr. Fryer: Just a minute. We object to this line

of examination, if your Honor please, on the ground

that it is very evidently the third repetition, I be-

lieve we have had, by three different witnesses, at-

tempting to show similarity between the patent in

suit and the accused structure. Usually one expert

witness is sufficient, and here this is going to make

our third, as I recall the record, and I think it is

an unnecessary duplication of proofs. We ask for

the usual order restricting the number of experts

to a side to at least two, anyway.

Mr. Geisler: We have really introduced so far,

your Honor, witnesses with regard to facts only;

that is, to say what the construction was of the de-

fendant's lumber carrier, and what, if any, simi-

larity there is thereto. [473]

The Master: I shall overrule the objection. You

may proceed.

Q. You may state whether or not the machine,

lumber carrier manufactured by the defendant Wil-

lamette-Hyster Company, carried in substance the

same construction as is shown there by Plaintiff's

Exhibit 35.

A. Yes, it had substantially the same con-

struction.

Q. You may state wThether in the defendant's

machine that you saw you found load lifting means

mounted therein*? A. I did.
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Q. Did you find means for transmitting motion

from a source of power with a load lifting means

comprising a clutch that can be set in neutral posi-

tion or to cause the load lifting means to move in

either direction ? A. Yes, I did.

Q. Did you find any means for manually moving

the clutch to operative position? A. Yes.

Q. Did you find therein automatic means for

moving the clutch to [474] neutral position upon a

movement of the load lifting means to a predeter-

mined extent in either direction?

A. Yes, I did.

Q. Did you find therein means for braking the

transmission means whenever the clutch is moved

to neutral position? A. Yes, I did.

Q. And you may state whether the means that

I have referred to which you state you saw in the

defendant's lumber hoist, lumber carrier, were or

were not as shown in those drawings of the de-

fendant's manual.

A. Yes; the entire mechanism seemed to be

exactly the same as shown in the two drawings.

Q. I show you here a copy of a patent and ask

you to state whether or not you have seen that pat-

ent before, if you have studied it.

A. Yes, I have studied this patent.

Mr. Geisler: I offer in evidence a patent issued

to G. A. Grab, Gustav A. Grab, December 29th,

1931, No. 1,838,939.
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Mr. Fryer: We object to the offer, if the Court

please, on the ground that a patent issued to a

stranger to the suit would have no materiality or

relevancy to the plaintiff's case. I don't know

whether it is supposed to be a prior art patent, or

wThether it is supposed to be anything that the plain-

tiff is suing on. Certainly it is not the patent in suit

and would have no materiality or relevancy what-

soever to the case, and we object.

The Master: What is the relevancy of it, Mr.

Geisler?

Mr. Geisler: Why, it appears right on the face of

it, your Honor, that this patent is held by assign-

ment by the defendant here in suit, and it bears di-

rectly on the question of infringement, as I will be

able to connect.

Mr. Fryer: The law is very clearly to the effect

that no matter how many patents the defendant may

have, none of them are any proof of infringement.

The fact that the defendant may have a patent

showing a given construction is not even circum-

stantial evidence that the de- [475] fendant ever

made or is making anything shown in that patent,

and it could have no materiality whatsoever.

Mr. Geisler: I have here the assignment from

Mr. Grab to the defendant, and of course if there

are any statements in that, whatever statements Mr.

Grab made necessarily by adoption would bind the

defendant in suit, because they are assignees and
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they took that patent with all the notice that the

record conveys.

Mr. Fryer: The patent is not an admission, if

your Honor please, either by the patentee or by the

grantee. There is no rule of law to that effect. And
it is not evidence of infringement ; it is not evidence

of any manufacture on the part of the defendant.

None of the reasons advanced by counsel would have

any materiality, and we object to it on the ground

it is not material or relevant.

Mr. Geisler: It would appear from this patent,

if your Honor please, that the construction there

described is substantially as shown in the manual

of service issued by the defendant, and the rele-

vancy of it will appear as the facts are developed.

The Master: Well, I shall receive it subject to

that proof.

(Said Patent No. 1,838,939 issued to G. A.

Grab, was thereupon received in evidence and

marked Complainant's Exhibit 47.)

Mr. Geisler: We have certified copies of the as-

signment of that patent to the defendant.

Mr. Fryer: We don't deny that the defendant

owns the patent, your Honor.

Mr. Geisler: I want to prove by that the date

when the assignment was made.

Mr. Fryer: Well, we will agree to that also.
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Mr. Geisler : You agree to the fact that the assign-

ment was made while this patent application, which

matured [476]

Mr. Fryer: Well, if you give me the date of the

assignment I will see if I can stipulate to it.

Mr. Geisler: I will give you the date of the as-

signment, yes.

Mr. Fryer: Have you the assignment there, Mr.

Geisler?

Mr. Geisler: We will find it in just a moment.

But this particular patent was assigned to the Wil-

lamette Iron & Steel Works, with reference to the

application in this patent which matured in Patent

No. 1,838,939. That assignment was made August

31st, 1927. The application was made,—that is to

say, there was an original application, your Honor,

which was filed July 23rd, 1927, under Serial No.

207,873, and that was afterwards substituted by

the later application which matured into this Grab

patent. That later application was filed May 28th,

1930. Now the assignment was made with reference

to the original application and the date of the last

assignment is August 31st, 1937.

The Master: 1927, you mean?

Mr. Geisler: 1927; yes, your Honor; and it con-

veys the full and exclusive right to said invention.

Mr. Fryer: Now if you will show me the assign-

ment you refer to I will stipulate to that date, if

you care to have such a stipulation.
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Mr. Geisler: Just a moment. Inadvertently it

seems I left those assignments on my desk.

The Master: Well, you bring them in at the two

o'clock session.

Mr. Geisler: Yes, your Honor.

The Master: And the stipulation can then be

entered into.

Mr. Geisler: Yes.

The Master : You may proceed then with the next

matter of your examination.

Q. (By Mr. Geisler) Now have you studied

that patent which I [477] have just referred to,

Plaintiff's Exhibit 47, the patent being No. 1,-

838,939? A. Yes.

Q. Are you familiar with the description of the

parts therein'? A. Yes.

Q. You may state whether or not the description

of the parts mentioned in this patent, Plaintiff's

Exhibit 47, have or have not any similarity with the

devices as shown in the drawings of defendant's

Service Manual?

A. With one or two exceptions they are prac-

tically the same.

Q. Now by referring to that patent you may
point out the parts of the drawings of the Service

Manual which are substantially the same.

A. The mechanism is controlled manually by a

hand lever which is shown on Figure 5 of the patent

drawing by number 48, which seems to correspond
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to HL on the enlarged drawing number 2 of the

defendant's machine. The hand lever 48 is for the

purpose of turning a shaft 47 on the patent draw-

ings, which is indicated by IS on drawing No. 2.

Moving of the hand lever in either direction oscil-

lates a crank mounted on the end of the shaft 47

designated by number 46 in the patent drawing and

the letters IL on drawing No. 2. To the end of this

crank 46 is pivotally fastened a rod 45 on the patent

drawing, compared to L on drawing No. 2. This rod

continues back to a position adjacent the clutch

and brake mechanism shown by drawing No. 1 and

the rod 45 has a suitable fitting, crank-shaped, num-

ber 44, which is similar to the crank designated by

the letters FSL on drawing No. 2. The crank 44 is

fastened to a shaft 39 on the patent drawing,

letter S on drawing No. 2 and also on No. 1. This

short shaft is provided with threads at its opposite

end, which are cut right and left hand. The purpose

of the parts 39, 44, 45, 46 and 47 on the drawing

No. 2, letters HL, IS, IL, L, FSL and S, is to [478]

connect the hand lever shown by number 48 on the

patent drawing with the clutch control mechanism

shown by orange color on drawing No. 1. Therefore

it is evident that in both cases the manual moving

of the lever 48 in either direction will, by the asso-

ciated mechanism, cause the clutch to be engaged in

one direction or the reverse direction. Also to a

fixed portion of the machine, which hasn't any
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number or letter on either drawing, is attached a

bell crank number 59 on the patent drawing, letter

Z on drawing No. 2. To one end of the bell crank

number 59 or letter Z is attached a rod 61 on the

patent drawing, which is shown broken in Figure 5

but evidently extends down to shoes, load lifting

shoes. The other end of the bell crank lever 59 is

connected to a nut, number 57 on the patent draw-

ing, no letter on the drawing No. 2 but shown. This

nut is threaded so that it co-acts with a longitudinal

threaded shaft number 54 on the patent drawing

and shown in blue on the drawing No. 2. This shaft

54 has a sprocket wheel 53 mounted on its forward

end the shaft 54 being rotated by means of a

chain

The Master: Rotated, you say?

A. Yes, rotated by means of a chain connected

with the transmission gears, not shown but de-

scribed in the patent. Incidentally, there are two

similar mechanisms, the one just described being

duplicated by the one on the opposite side of the

machine. The nut 57 shown in blue on drawing

No. 2 has an extending arm 57-A and letter EB on

drawing No. 2, through which is passed a rod 66 m
the patent drawing, letters GB on drawing No. 2.

This rod No. 66 has two stops 68—three stops,

rather, 68, 77, 76. The stops are so placed

Q. (By Mr. Geisler) Do you find similar stops

on drawing No. 2?
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A. Yes, there are two of them shown on drawing

No. 2 indicated by the same letters LS. The end of

the rod 66 in the patent [479] drawing is attached

to a pivotal lever 72 on the patent drawing. On
drawing No. 2 the rod is attached directly to the

crank arm IL. There is a slight difference there in

mechanical construction that, while being different

on result of the operation of the mechanism, is prac-

tically the same. In both cases the rod 66 is con-

nected with a shaft 47 so that any movement of the

lever 48 will cause the rod 66 to move forward and

backward in a longitudinal direction for manual

operation. However, rotation of the sprocket wheels

53 and the shaft, threaded shaft 54, causes the

threads on the shaft 54 to co-act with the threads

in the nut 57 and according to the direction of rota-

tion thus causes the nut to travel along the thread in

axial direction thus through the medium of the bell

crank 59, which is indirectly attached to the nut to

cause the rod 61 or the part colored in blue on the

drawing No. 2 to be raised or lowered. In other

words, this is the means of raising and lowering

the means provided for lifting the load. At the for-

ward end of the rod 66 is attached a stop 68, or

one of the stops LS on drawing No. 2. It is evident

that when the socket 53—sprocket 53 and the shaft

54 are rotated so that the nut 57 is caused to travel

toward the sprocket 53, the arm 57-A, or EB, at-

tached to the nut will contact the stop 68 or one of



vs. Willamette-Hyster Co. et al. 517

(Testimony of Ronald Shepherd.)

the letters LS and cause the rod 66 to be moved

longitudinally. This rod 66, or EB, previously de-

scribed, being connected to the shaft 47 and hand

lever 48, or IS and HL, will cause the hand lever to

be pulled into the neutral position, or, in fact,

pulled into any position, depending on where the

stop 68 is mounted on the rod. In this particular

case it is mounted on the end of the rod 66, so that

when the load lifting means has reached a prede-

termined lower level the hand lever and associated

mechanism, including the friction clutch, is brought

into its neutral position. A similar stop designated

by 77 on the patent drawing and the other [480]

character LS on drawing No. 2, serves in like man-

ner to limit the upward travel of the load lifting

means, this entire mechanism providing an auto-

matic stop for the load lifting means.

Q. (By Mr. Geisler) In speaking this morning,

referring to drawings numbers 1 and 2, getting them

into the record, you referred to what was marked

Plaintiff's Exhibits 33 and 34, is that right, Mr.

Shepherd ? A. Yes.

Q. You may state whether the Grab patent,

Plaintiff's Exhibit 47, contained automatic means

for stopping the lifting mechanism when it had

reached its predetermined uppermost limit, both

without a load and with a load?

A. Yes, the Grab patent shows that.
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Mr. Geisler: For convenience of looking over this

one of the drawings of this Grab patent I would

like to offer in evidence an enlarged photostat of

Figure 5 of that patent.

Mr. Fryer: We object to it, if Your Honor please,

upon the same grounds stated in our previous ob-

jection, that a patent owned by defendant is no

proof whatsoever of what the defendant has made

or used, and for that reason it is not material or

relevant.

The Master : Upon the same conditions as regards

the admission of the patent the objection will be

overruled for the time being.

The Master: That will become Exhibit 48, Com-

plainant's Exhibit 48.

(The enlarged photostat referred to was

thereupon received in evidence and marked

Complainant's Exhibit 48.)

Q. (By Mr. Geisler) Now, you may state what

kind of specific devices the lumber carrier of the

Willamette-Hyster Company which you saw had for

stopping the lifting mechanism when it had reached

its uppermost limit of travel? [481]

A. The Willamette carrier that I saw had pre-

cisely the same means for limiting upward travel

as is shown by the Grab patent and also by drawing

number 2 previously described.

Mr. Fryer: Now, unless it is understood that in

the answer the word "Willamette" means Willa-
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mette-Hyster Company, I move to strike the answer

as not responsive, because " Willamette" might

apply to a number of manufacturers, whereas

" Willamette-Hyster" is the only one that is perti-

nent to this inquiry and responsive to the question.

The Master: Do you refer to Willamette-Hyster*?

Mr. Geisler: The Willamette-Hyster. I thought I

had said so.

The Master: Very well, that may be understood

and the record will show it.

Mr. Fryer: Very well, your Honor.

Mr. Geisler: Now, I offer in evidence the assign-

ment, certified copy here, by the patentee as as-

signor, Gustav A. Grab, to Willamette Iron & Steel

Works of the entire right, T think it says here,

something of that kind.

Mr. Fryer: We have no objection to it, if your

Honor please, except its materiality upon the

grounds previously urged and say that the document

has no materiality whatsoever to the cause.

The Master: It will be received. At the end of

the case, at the end of the testimony, I shall ask

counsel to represent their objection, if they may

—

it may become material in the meantime—and I will

pass upon it.

Mr. Geisler: I offer, your Honor, the assignment

of the same patent from the Willamette Iron &

Steel Works to the Willamette-Ersted Company,

which was the former name of the defendant Willa-

mette-Hyster Company.
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Mr. Fryer: We make the same objection to that

offer. [482]

The Master: It will be the same ruling, upon the

same ground. The assignment to the Willamette

Iron & Steel Company becomes Complainant's Ex-

hibit 49, and the assignment from the Willamette

Iron & Steel Company to the Willamette-Ersted

Company becomes Complainant's Exhibit 50.

(The two assignments referred to were there-

upon received in evidence and marked, respec-

tively, Complainant's Exhibit 49 and Com-

plainant's Exhibit 50.)

Mr. Geisler: I now offer in evidence the file

wrapper and the contents of patent number

1,838,939, dated December 29, 1931, granted to

Gustav A. Grab, assignor by mesne assignments to

the Willamette-Ersted Company.

Mr. Fryer: The defendants make the same objec-

tion to that offer.

The Master: The same ruling. It will become

Complainant's Exhibit 51, on the same conditions.

(Said file wrapper was thereupon received in

evidence and marked Complainant's Exhibit

51.)

Mr. Geisler: You may take the witness.

The Master: Proceed.
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Cross Examination

By Mr. Fryer:

Q. What is your age, Mr. Shepherd?

A. Thirty-four.

Q. Do I understand that you have been con-

nected at some time or other with the manufacture

of lumber carriers? A. No.

Q. Have you ever operated lumber carriers?

A. No.

Q. Have you ever had anything to do with

them A. I have seen them in operation.

[483]

Q. Just a moment, please, and wait until the

question is completed. May I have the question

read up to the point where the witness interrupted,

please ?

The Reporter (Reading) : "Have you ever had

anything to do with them "

Q. (By Mr. Fryer) —prior to your connection

with such mechanisms for the purposes of this suit ?

A. No.

Q. You say you were connected with the Army
Engineering Department at sometime?

A. I was.

Q. Between what dates?

A. Between October, 1935 and May, 1936.

Q. Did that work for the Army Engineering

Department occupy all of your time? A. Yes.
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Q. After severing your connection with the

Army Engineering Department in May of 1936

what did you do?

A. I was employed for a few weeks by a struc-

tural engineer in town in the design of a steel build-

ing at Marshfield.

Q. How long did that work occupy you?

A. Three or four weeks, as near as I can re-

member.

Q. After that what did you do ?

A. Then I was employed by Mr. Geisler.

Q. That is the counsel for the plaintiff here in

this cause? A. Yes, Mr. Geisler, Jr.

Q. Whom do you mean by Mr. Geisler, Jr. ?

A. Mr. L. R. Geisler, Mr. T. J. Geisler 's son and

his associate.

Q. Mr. Geisler, Jr., as you describe him here,

is associated with Mr. T. J. Geisler, the plaintiff's

counsel in this cause? A. Yes. [484]

Q. When you were employed in that office what

were your duties in the office?

A. Well, I should say to act as intermediary be-

tween the inventor and the attorney to discuss an

invention with the inventor and present it in such

a form and make the necessary drawings that would

indicate the matter plainly to Mr. Geisler.

Q. You commenced that employ about in July or

June of 1936? A. Yes, as near as I can
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Q. Prior to that time had you done any work in

connection with the prosecution or obtaining of

patents % A. Yes.

Q. Where at?

A. With the U. S. Army Engineers.

Q. And in that Army Engineering Work what

did you have to do with patents?

A. Make drawings of specific parts of the fish-

ways construction that the Government was seeking

patent on.

Q. Is that what you did for the entire time that

you were employed by that Army Engineering De-

partment ?

A. No, the work was rather alternated. I would

work on that part of the time and on machine de-

sign the remainder of the time.

Q. That is, for the Army Engineering Depart-

ment you were making drawings to be filed in the

United States Patent Office as part of applications

for letters patent % A. Yes.

Q. How many applications for letters patent

did you make drawings for wThile employed by the

Army Engineering Department?

A. I can't answer that question directly, be-

cause my part of that wras purely in making the

drawings, and when I left the applications had not

reached the point in development where they were

assigned any definite numbers or quantities. The

drawings were such that they applied to various
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parts of the [485] construction, and, of course, I

had nothing to do with the filing of any application.

Q. On the drawing which you referred to in

your testimony in evidence as Plaintiff's Exhibit 34

did you say that you found automatic means for

moving the clutch to neutral position upon move-

ment of the load-lifting means to a predetermined

extent in either direction'? A. I did.

Q. Will you point those out by reference to the

reference characters applied to that on Exhibit 34,

please ?

A. This rod extending down and broken off is

understood to be connected to a load-lifting means.

When this is raised or lowered, with the under-

standing that this shaft is rotated, the lifting and

lowering of this rod is controlled by the action of

the nut running backward or forward on this

threaded shaft,

Mr. Geisler: Has that a number—pardon me

—

that shaft?

A. There isn't a number, Mr. Geisler.

The Master: It is referred to there in pencil by

the Fig. 2.

A. By 2, yes. Due the fact that there is a pro-

jection mounted on the nut and marked EB, that

projection, of course, moving with the nut laterally,

it is brought to bear against stops marked LS se-

cured firmly to a rod GB, the rod GB being ulti-
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mately connected to the lever and back to this

mechanism which operates the friction clutch.

Q. (By Mr. Fryer) You haven't answered my
question, which was merely that you kindly enumer-

ate by reference to the reference characters applied

thereto those parts of the mechanism shown on Ex-

hibit 34 which constitute the automatic means for

moving the clutch to neutral position. [486]

Mr. Greisler: I beg your pardon, I think, Your

Honor, that the witness has answered that question.

The Master: Well, except that he has not carried

out the entire lettering, I think that is true. If

counsel desires—and perhaps for the purpose of the

record it is well to do so, follow that—you have gone

along to the stops LS on shaft GB and its connec-

tion with the lever IL. Now, carry the rest of it

through there by appropriate reference to symbols.

A. Yes. For the time being we will disregard

this

The Master: Well, now, wThen you say "this" it

means nothing at all in the record.

A. The part, portion, marked in purple. To the

end of the arm IL, to which, as previously stated,

the rod Gr B is attached, is also attached an arm—

a

rod, rather, that connects with the arm FSL. The

arm FSL is securely attached to a short shaft S,

which is provided with opposed threads, the end of

the shaft connecting with a portion of the friction

clutch mechanism in such manner that when the
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rod L, is moved actually the arm FSL is oscillated,

the shaft, threaded portion of the shaft, co-acting

with the nut which is fastened to the frame—it has

no number—causes this shaft S to also move,—to

rotate slightly, causes the friction clutch mechanism

to be rocked either one way or the other depending

on whichever way the rod L is moved.

Q. (By Mr. Fryer) In your direct testimony

you were interrogated about some mechanism which

was described to you as automatic means for mov-

ing the clutch to neutral position under certain con-

ditions. I will now ask you to state whether you

understand that the parts marked LS on Exhibit 34

are part of the means which automatically move the

clutch to neutral position? Are they or are they not

part of those automatic means for moving the clutch

to neutral position? [487] A. They are.

Q. All right. Now, is the part Z which you re-

ferred to here on your cross examination a moment

a^o a part of the automatic means for moving the

clutch to neutral position? A. It is.

Q. Is the part GB, a part of the mechanism on

34, one of the parts which functions automatically

to move the clutch to neutral position?

A. It is.

Q. Is the part marked HL a part of the means

which you have referred to as automatic means for

moving the clutch to neutral position?

A. Not necessarily. HL is a hand lever.



vs. Willamette-Hyster Co. et al. 527

(Testimony of Ronald Shepherd.)

Q. When you say "not necessarily'' what do

you mean?

A. I mean that the automatic mechanism would

function without the lever marked HL.

Q. The lever HL is for operating the mechanism

by hand, is that your understanding ? A. Right.

Q. When the clutch is moved to neutral by hand

will you state whether or not the part marked L on

Exhibit 34 performs any part of the work of push-

ing the clutch into neutral? A. It does.

Q. Does the part marked FSL perform any part

of the work of pushing the clutch to neutral when

the mechanism is operated by hand ? A. It does.

Q. Does the part S also function when the

mechanism is operated by hand to move the clutch

to neutral? A. Yes.

Q. Is that also true of the part marked IL and

IS? A. Yes, it is. [488]

Q. When the mechanism is moved to neutral

position by operation of the hand lever HL do

either of the parts marked LS perform any work

on Exhibit 34? A. No.

Q. Does the part EB perform any work when

the clutch is moved to neutral position by the

handle HL on Exhibit 34? A. No.

Q. So that the parts LS, EB and GB in the

mechanism shown on Exhibit 34, perform work only

when the clutch is moved to neutral automatically,

is that your understanding? A. No.
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Q. They work when the clutch is not moved

automatically, is that your understanding?

A. One of those parts mentioned, the rod GB,

would, of course, have to move when the arm IL

moved.

Q. Does it perform any work, the rod GB, when

the clutch is placed into neutral by use of the

handle HL? A. No, it performs no work.

Q. So that none of the parts marked EB, LS or

GB performs any of the work of pushing the clutch

into neutral when the clutch is so moved by hand

using the lever HL, is that right? A. Right.

Q. In other words, then, the parts LS, EB and

GB perform work in pushing the clutch to neutral

solely and only when the clutch is automatically

moved into neutral position is that right?

A. Right.

Q. Will the parts LS, EB and GB automatically

perform the function of pushing the clutch into

neutral when there is no load in the machine?

A. Yes.

Q. Did you ever see a machine in operation hav-

ing the construction shown on the Exhibit 34 ? [489]

A. Only at a distance.

Q. Did you ever inspect that mechanism in an

actual machine at close range? A. Yes.

Q. Where was that machine?

A. Inman-Poulsen Lumber Company.

Q. On what date? A. A week ago today.
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Q. Was that the first time that you had given

that sort of mechanism any close inspection?

A. That was the first time that I had really

studied the actual mechanism.

Q. Did you see any mechanism whatsoever in

the machine which you inspected at Inman-Poulsen

Lumber Company which functioned to move the

clutch into neutral position by engagement with the

load of lumber in the machine? A. No.

Q. There was no such mechanism in the machine

you inspected at Inman-Poulsen Lumber Company,

was there? A. No.

Q. Your answer is that there was not?

A. There was not.

Q. Is it your understanding of the mechanism

shown on the chart, Plaintiff's Exhibit 48, that it

contains a frame, load lifting means, a means of

manually moving the clutch to operative position,

means for transmitting motion from the source of

power to the load lifting means comprising a clutch

that can be set in neutral position to cause the load

lifting means to move in either direction, and means

for braking the transmitting means whenever the

clutch is moved to neutral?

A. No. There is not any brake shown on this

exhibit at all.

Q. Is it your idea then that the mechanism

shown on this chart, [490] Plaintiff's Exhibit 48, is

one substantially the same as the various mecha-
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nisms which I referred to in my previous question,

or substantially different from a machine containing

those mechanisms mentioned in my question?

A. With the exception of the brake it is very

similar.

Q. Well, does that make any great difference in

your opinion whether the brake is included in the

mechanism on Exhibit 48, or not?

The Witness: Would you mind repeating that

question ?

(Last question read.)

A. In view of its operations'?

Mr. Fryer: What is that answer, please?

The Witness: That is a question: In view of the

operation of the mechanism?

Mr. Fryer: Are you asking me a question?

The Witness: Yes, if you please.

Q. Well, I will put it this way: Will you state

whether or not the construction and operation of

the machine shown on the chart, Plaintiff's Ex-

hibit 48, differs in any substantial respect from a

machine containing a frame, load lifting means,

means for transmitting motion from the source of

power to the load lifting means comprising a clutch

that can be set in neutral to move the load lifting

means in either direction, a means for manually

moving the clutch to neutral, automatic means for

moving the clutch to neutral position upon move-

ment of the load lifting means a predetermined
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extent in either direction, and a brake automatically

applied when the clutch is placed in neutral?

A. The addition of a brake mentioned requires

of course corresponding parts which would have to

be added to the exhibit, drawing shown by Ex-

hibit 48, in order to make a mechanism similar to

drawing No. 1 or Exhibit 33, similar in operation.

Q. Would you have enough mechanical knowl-

edge and experience to add such a part to the

mechanism shown on Plaintiff's Exhibit 48? [491]

A. Well, I believe I could design a brake that

would work effectively on any machine, regardless

of a lumber carrier.

Q. That would not be a very difficult thing to

do, do you suppose?

A. Well, on the basis of my past experience, no.

Q. Well, with your mechanical training and ex-

perience, you readily would know how to add to the

structure shown on Plaintiff's Exhibit 48 a brake

which would be applied to the transmitting means

whenever the clutch moved to neutral position?

A. Well, it would require some invention and

considerable mechanical design to add a brake to

that mechanism.

Q. You have made inventions of your own, have

you, in the past ? A. Yes.

Q. You ever obtain any patents on them?

A. No.
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Q. The inventions that you made were just ones

that were created by you and left to go without any

effort to patent them?

A. They have never been patented to my knowl-

edge, although most of the inventions were in the

line of work while gainfully employed by the gov-

ernment and other firms, and while they are in use

I don't suppose they have been patented.

Q. That is, you personally have never made any

application for patent on any of the developments

you consider your inventions? A. No.

Q. What makes you think that it would require

invention to put a brake on the mechanism shown

in Exhibit 48?

A. Well, because there is absolutely no provision

on that drawing for a brake. There is no suggestion

of a brake, or, in fact, to make a brake would be

starting at the very bottom.

Q. Had you ever seen any hoisting mechanisms

of any kind before you saw the hoisting mechanism

about which you testified here?

A. Hoisting mechanism?

Yes. [492] A. Yes.

Did you ever see any brakes on them?

Yes.

Are they complicated mechanisms?

In some cases.

Many of them simple? A. Yes.

Did the simple ones function satisfactorily?
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A. That would be purely a question of an engi-

neer's opinion.

Q. I am asking you what you saw. The ones that

you saw, did they function satisfactorily, in your

opinion? A. No.

Q. But you think that to provide a satisfactory

operating brake on a hoisting mechanism is some-

thing that necessarily amounts to invention ; is that

your opinion? A. Yes, I think so.

Q. Now you stated that you inspected a machine

which you called a Willamette-Hyster machine,

which had mechanism in it which moved the clutch

to neutral position by contact with the load ; is that

your testimony? A. No.

Q. You never saw such a machine anywhere?

A. Only on the drawings.

Q. Did you ever see a machine having the com-

plete mechanism shown on the chart, Exhibit 49,

in it? A. No, with one exception.

Q. What is that exception?

A. Means for preventing the mechanism rising

too far with a load of lumber. In other words, the

load of lumber strikes this bar, transverse bar 79,

and operates the mechanism to throw the clutch into

neutral.

Q. Now is it your testimony that you have or

that you have not seen a machine with a bar like

the bar 79 on Exhibit 48?

A. I have not seen a machine. [493]
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Q. Can you recognize in the chart which has

just been placed before you any mechanism which

you saw in the Willamette-Hyster machine which

you inspected at Inman-Poulsen Lumber Company

about a week ago?

A. Yes. That is very similar to the mechanism.

Q. Can you state whether or not it is substan-

tially identical in all of its parts with the mecha-

nism which you saw in the Willamette-Hyster Lum-

ber Carrier at Inman-Poulsen Lumber Company?

A. I would say that it is substantially the same.

Mr. Fryer: We ask to have the chart identified

by the witness marked for identification as defend-

ants' Exhibit 52.

The Master: Marked for Identification.

(The chart was thereupon marked for identi-

fication Respondents' Exhibit 52.)

Mr. Fryer : And we are handing the Court for its

own use a copy of Exhibit 52.

Q. Can you see anything in the mechanism

shown on the chart, Exhibit 52, which would dif-

ferentiate it in any substantial way from the mecha-

nism shown on the charts, Plaintiff's Exhibits 33

and 34?

A. The photograph, Exhibit 52, is of course a

more general view. However, most of the mecha-

nism shown on drawing No. 1 and drawing No. 2,

or Exhibits 33 and 34, is pictured on Exhibit 52.
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Q. Did you see anything on Exhibits 52, 33 and

34 which indicates to you that the mechanisms

shown on those several exhibits are not substantially

identical in construction and operation?

A. Yes. The nut shown on the chart 52, of course,

is not as complete as the nut shown on Exhibit 34.

Q. In what respect is the nut less complete on

52 than on 34?

A. The nut shown on drawing 34 has an asso-

ciated mechanism which is understood to be at-

tached to a load lifting means, wThereas the nut

shown on Exhibit 52 does not show7 any connection

with any other mechanism. [494]

Q. The associated mechanism on Exhibit 34 is

a group of parts which is moved by the hand in that

structure; is that your understanding? A. Yes.

Q. And that part wThich the nut moves is not

shown in the photograph, Exhibit 52; is that your

understanding? A. It is not.

Q. And apart from that difference do you find

the mechanisms on 52 and on 33 and 34 substantially

identical in construction and operation?

A. No.

Q. In what respect do they differ?

A. The bar rod GB is shown directly connected

with the arm IL in Exhibit No. 34, whereas in this

respect it operates to a slightly different type of

arm; the drawing, Exhibit No. 34, of course, show-

ing a long shaft IS, the chart 52 showing a very
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short shaft, the chart being rather indistinct as to

just what the exact construction is in that part.

Q. Would that difference which you have

pointed out in your opinion materially affect the

operation of the mechanism as a whole?

A. No.

Q. Now do you find any other difference which

in your opinion is material from the standpoint of

substantial identity of construction?

A. No. In a general way the two mechanisms,

one indicated by a photograph and the other indi-

cated by a drawing, are practically the same in

operation.

Q. In the mechanism of Exhibit 48 does the part

67 perform any function in moving the clutch to

neutral position when there is no load in the ma-

chine, as shown in Figure 5? That is the same as

this chart. A. No.

Q. The stops in the mechanism of Exhibit 48

which function to move [495] the clutch to neutral

position when there is no load in the machine are

numbered what? A. fi^ nnd 77.

Mr. Fryer: No further questions.

The Master: Any redirect?

Mr. Geisler: No, your Honor. We rest.

The Master: You may be excused, Mr. Shepherd.

(Witness excused.)
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MOTION TO STRIKE

Mr. Fryer: At this time the defendants move to

strike from the record the patent No. 1,838,939,

Plaintiff's Exhibit 47; the chart representing a

view of that patent, Plaintiff's Exhibit 48; the file

wrapper of that patent, which is Plaintiff's Ex-

hibit 51; and all of the testimony of the witness

who just left the stand, Mr. Shepherd, in connec-

tion with those exhibits, on the ground that they

have not been connected up in any way to showT that

there is any materiality or relevancy between the

structure of this patent No. 1,838,939 and any of

the matters before the Court. In connection with

the motion we also include Exhibits 49 and 50,

which are certified copies of assignments pertaining

to this extraneous patent of the defendant. The tes-

timony of the witness I believe proves conclusively

that there can be no materiality or relevancy to

this construction.

The Master : Well, I am going to deny the motion

for the time being, until I can be better advised

upon that matter.

Mr. Fryer: Do I understand the plaintiff rests?

Mr. Geisler: Yes.

DEFENDANTS' OPENING STATEMENT.

Mr. Fryer: The defendants would like to proceed

with their statement, if your Honor please, at this

time, and in doing that I want to advert briefly to

the patents in the cause. [496]
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The plaintiff corporation, of course, we are al-

ready familiar with. The suit is brought against two

defendants, the Clark & Wilson Lumber Company

and the Willamette-Hyster Company. The Clark &
Wilson Lumber Company is engaged in lumbering

operations, and in those operations it uses a large

number of trucks for elevating and conveying tim-

ber from place to place. In that work it uses two

different makes of machines. One group of ma-

chines operated by that defendant is made by the

Boss Carrier Company of Benton Harbor, Michi-

gan, a non-resident. Other carriers of the defendant

Clark & Wilson Lumber Company are made by

Willamette-Hyster Company, a local concern, and

that concern has been joined with the defendant in

the suit, so that wre here as attorneys for the de-

fendants represent the user of the lumber carrier, the

Clark & Wilson Lumber Company, and the Willa-

mette-Hyster Company, the Company who happens

to have made some of the carriers used by the

Lumber Company.

Although the issues before the Court in this

cause are comparatively simple and clear cut, they

are not the usual ones in patent litigation. I think

perhaps that is due to the fact that some of those

issues arise over defenses which the defendants have

here, and those defenses are so conclusive and

meritorious that they seldom arise in controversies

which go to trial. Because of that situation I think

a fairly detailed outline of the proofs which the de-

fendants propose to prove and a brief reference in
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that outline to the rules of law pursuant to which

the proofs will be offered will be most helpful in

orienting the Court and enabling it to have clearly

in mind the particular issue and the rule of law

under which the evidence is being presented.

The issue which I shall first mention is one which

is seldom presented in the trial of a patent case, but

there are many court decisions in the books dealing

with it. That is the defense presented by these de-

fendants to this effect, that the machines here ac-

cused of being an appropriation of the plaintiff's

[497] patented combination and the combinations

in those accused machines wrhich are supposed to

give rise to that appropriation are substantially

identical in every respect with combinations found

in the art prior to Gerlinger, prior to the patent in

suit.

Now, the authorities or the rule of law pursuant

to which our proofs are going to be offered to show

that the accused machines are in essence prior art

machines and therefore cannot infringe I have here

on some sheets of paper and I shall hand a set of

them to your Honor. Briefly, they are to this

effect

:

Take, for instance, the case decided by the Cir-

cuit Court of Appeals for the Sixth Circuit in

Houston vs. BrowTn Manufacturing Company, the

gist of that decision

Mr. Geisler: If the Court please,—Can you give

me the
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Mr. Fryer: Yes, I shall come to that—270 Fed.

445. The gist of the proceeding in that case is ex-

pressed in the following language of the Court:

"Defendant's machines are substantially in line

with the prior art and therefore do not infringe in

any particular."

A general statement of the principle pursuant to

which the proofs I am now referring to will be

offered is found in corpus juris at page 293 of Vol-

ume 48, as follows:

kk Xor is it infringement to use something which

was old, and which the public had a right to use,

prior to the patentee's invention."

In our own Ninth Circuit Court the rule pur-

suant to which these proofs are going to be offered

is found in a case in which our Ninth Circuit Court

of Appeals said:

"The Stafford patent, No. 860,418, for a process

of effecting combustion of crude petroleum, con-

sisting in the con- [498] tinuing discharge into a

confined area of liquid oil, at a distance from the

point of combustion, of an oxygenous fluid under

pressure sufficient to effect substantially perfect

combustion, held not infringed, in that defendant's

process did not differ from those disclosed by pat-

ents prior to plaintiff's patent."

Mr. Geisler: Would you kindly give me the ci-

tation ?

Mr. Fryer: 263 Fed. 86,—and I shall hand a

eopy of those excerpts and others to Your Honor.
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Mr. Geisler: Also to me?

Mr. Fryer : Oh, yes, I will have a copy for you in

a moment.

Now, as Your Honor can see, that defense, that is,

that the accused devices are substantially identical

with the prior art devices and therefore cannot in-

fringe, is one which turns upon a pure fact ques-

tion, wholly unrelated to the construction or inter-

pretation of the patent in suit. In other words, the

defendants are going to come in here and are going

to present proofs which they will show are a com-

plete demonstration that the accused combination

originated in and is found in machines prior to the

patentee of the patent in suit and that, therefore, it

cannot be any appropriation of what his patent

covers. So that we will have, then, a simple fact

issue, a simple matter of comparison between the

structures said to be an infringement and struc-

tures contained in the prior art. That comparison

will be made by the use of charts and testimony ex-

plaining that identity.

For instance, we will have included in that art-

some prior patents, as, for instance, the prior patent

to Towson, in which we will have

The Master: Palson or Towson?

Mr. Fryer: Towson, (Spelling) T-o-w-s-o-n. That

is a truck,—the evidence will explain that it is a

truck with a positive [499] mechanical lift to raise

and lower the purple-colored load-lifting means. We
will also point out that that load-lifting means is
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mounted for movement in a green frame. The evi-

dence will indicate that in this mechanism there is

included a yellow structure shown on the chart

which is a means for transmitting motion from a

source of power to the load-lifting means, including

a clutch or controlling mechanism which can be set

in neutral or can be set to move the load-lifting

means either in an upper or lower direction. The

evidence will show that this mechanism contains

this red-colored series of devices comprising stops

on a rod, just as we have stops on a rod in the de-

fendants' machine, which actuate this power-con-

trolling mechanism to set it into neutral auto-

matically wlien the load-lifting means reaches a

predetermined point in either direction. Other evi-

dence of that sort will be offered throughout the

first phase of the case, then we shall have a com-

parison between the accused construction and these

various constructions in the prior art showing that

in all substantial respects the accused combination

of parts said to be an appropriation of something

of the plaintiff's is in fact the employment of a

combination found in numerous prior art structures.

With respect to this comparison, I failed to men-

tion that it also contains the automatic brake,

colored orange, which we find in all of these devices.

Now, in explanation of that evidence which we

shall present I want to say something about the

coloring which will appear upon all of these ex-

hibits. The theory of the colors upon the defend-
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ants' charts is that a chosen color is assigned to

each of the various mechanisms making up one of

the elements in the accused combination, and that

color scheme is apparent with each chart as it goes

in. I believe Your Honor can notice [500] that from

the copies of these charts which will be handed to

you as our proofs are offered.

We have in these various charts colored red the

means which we find in the prior art and in the de-

fendants' structure for automatically moving the

clutch to neutral position upon movement of the

load-lifting means in either direction. I particularly

call Your Honor's attention to that because when

we come to the patent in suit later on Your Honor

will observe that in that case the only thing we can

color red in the patent is the language in the claim,

but nothing in the drawings of the mechanism, be-

cause there is no mechanism in the patent that

really performs that function according to that

language. We shall come to that further in a

moment.

So that all of defendants' physical evidence in

the way of charts then will have this same color

scheme, which I believe will be an aid to the under-

standing of the operation of the mechanism as well

as to the theory of our defense.

On this defense that the defendants' structure is

in effect, a prior art device you will find throughout

that you can trace the corresponding parts by those

colors in the prior patents and in the accused

structure.
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Now, related to that defense is another one which

has found its way into this case at this time by

reason of an admission in the record. Your Honor

will recall the plaintiff's specific and comprehensive

admission that the defendant Willamette-Hyster's

small elevator or lumber carrier, about which cer-

tain witnesses were interrogated, is not an infringe-

ment of the patent in suit in any respect, Based

upon that admission w^e shall offer proof to show

that the accused construction used by Clark &

Wilson is substantially identical in construction and

function and mode of operation with this small

Willam- [501] ette elevator or carrier which plain-

tiff asserts positively does not contain anything

covered by the patent in suit. Naturally it will

follow that if we establish that identity, as I feel

confident we shall, then it will follow also that the

accused device is not an infringement, because nat-

urally if one machine does not infringe all other

machines identical with it will not infringe, and

the proofs in that regard will indicate this to Your

Honor, that in this small Willamette carrier which

we know does not contain anything covered by the

patent we have a reversing clutch mechanism,

colored yellow, which is interchangeable as to its

parts with the reversing clutch mechanism con-

tained in the carrier which the plaintiff contends

does infringe. We have a brake mechanism, colored

orange in the evidence, in the charts to be offered,

which is interchangeable in the small not-infringing
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elevator with the brake mechanism contained in the

machine which they contend does infringe. We have

in this small machine which we know is not the ma-

chine of the patent in suit mechanism, showTn in

red, which is so constructed that its stop mechanism

on the purple-colored load-lifting means strikes that

red mechanism which is connected to the yellow

clutch operating means whenever the load-lifting

means reaches a predetermined point in its upper

or lower direction and throws the clutch to neutral

and applies the brake, and that mechanism we will

show is substantially identical in all respects with

the corresponding stops and linkage in the carrier

which the plaintiff says does contain the invention

of the patent in suit.

There will also be evidence offered to show that

the mere fact that in the small elevator the lumber

is picked up by pushing the lifting means under

the lumber from one side instead of pushing the

load-lifting means under the lumber from the end

[502] makes no substantial difference in construc-

tion of mode of operation of the machines whatever.

Now, on both of those issues, or, rather, both of

those items of proof, which the defendants will

offer, Your Honor will find that we are dealing

simply with a plain fact question of identity be-

tween structures, and in measuring that question of

identity we can completely turn our backs on the

patent in suit. Those two items of proof require no

consideration of the patent in suit whatsoever. For
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instance, if the Court should find, as we contend it

should, that the accused combination in defendants'

carrier is substantially identical with that found in

any of these prior patents, then the bill must be dis-

missed, and that can be done without ever taking

a look at the patent, because the mere fact that this

accused combination is a prior art combination is

an end to the investigation.

The same is true with the defendants' small car-

rier, which is now a record non-infringing struc-

ture. If after considering the proofs tending to show

identity which will be offered the Court should find,

as we contend it should, that the two mechanisms,

defendants' small elevator and defendants' large

elevator, are substantially identical in construction

and mode of operation, then the bill will have to be

dismissed, and that can be done, again, without

looking at the patent in suit whatever.

So then we shall have those two items of proof

dealing with the simple fact comparison of struc-

tures, involving no consideration of the patent in

suit, no interpretation of the claims and no problems

of law other than the broad rule which I have called

to Your Honor's attention that the prior art cannot

infringe.

The next item of evidence to be offered by the

defendants is also a fact question dealing with iden-

tity or [503] lack of identity between mechanical

things, but this one is directed not so much to the

narts themselves as to the mode of operation. The
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proofs on this issue, or the proofs included in this

item, will be offered pursuant to the rule which I

have already had occasion to call the Court's atten-

tion to. It is expressed in the Ninth Circuit in the

case of Riverside Heights Orange Growers' Asso-

ciation against Stebler, 240 Fed. 703, in the follow-

ing language;

" 'If the device of the respondents shows a sub-

stantially different mode of operation, even though

the result of the operation of the machine remains

the same, infringement is avoided.' "

The well-known text on patent law expressed the

same rule pursuant to which these proofs will be

offered in this language:

" 'If the mode of operation of an alleged infring-

ing thing is substantially different from that

covered by the claim alleged to be infringed, it

follows that the charge of infringement must be

negatived; but if the mode of operation is substan-

tiallv the same, it does not follow that the charge of

infringement must be affirmed. In that case the

question must be decided by some additional cri-

terion. To establish an infringement of claim, the

facts must be subjected to several successive tests.

If the case fails on either of those tests, no further

inquiry need be made ; but an infringement cannot

be affirmed till all those tests have been applied and

have been withstood. The first of these is that which

relates to identity of mode of operation.' "



548 Dallas Machine etc. Works

And also some Supreme Court decisions and other

Circuit Court of Appeals decisions to the same

effect. I shall hand Your Honor copies of those as

illustrating the rule pursuant to which the item of

proof to which I am now addressing myself will be

offered. [504]

On this question of mode of operation the com-

parison will be, of course, between the machine

shown in the patent in suit and the machine con-

tended to contain a combination identical with that

of Claim 4 in suit.

I think Your Honor's attention has already been

directed to the fact that the machine of the patent in

suit has a very distinct and characteristic mode of

operation. It is one by which the presence of a load

in the machine is indispensible to operation of those

mechanisms in the machine which terminate upward

movement of the load-lifting device. That means is

the bar which we have here heard about before, the

bar 67 of the Gerlinger patent. In our proofs we

shall offer evidence of the construction of this ma-

chine not only by the patent but by a machine itself

illustrative of the structure of the patent, and in all

of those we have colored the bar 67 black because it

does not correspond with anything else in the case.

The language of the claim on this chart is colored

red because it describes structure found in the prior

art, but it does not describe what the patent struc-

ture really does as far as its mode of operation is

concerned, but the evidence offered to explain this
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structure will show conclusively that to operate the

one and only machine which was ever constructed

according to the drawings of that patent it is neces-

sary to have a load of lumber in the machine, as

shown in blue on the chart Exhibit 25, engaging the

bar 67 at the right time and to the right extent in

order to make that bar function. The evidence will

indicate that should an operator place in this ma-

chine a load having a notch in it so that a portion

of the load would strike the frame before the bar

67 would be engaged the machine would be de-

stroyed. If the operator should place in the machine

a load not high enough throughout its length to en-

gage the bar 67, again the machine would be

destroyed, because the rack bars would move [505]

upwTardly to the extent of their teeth, there would

be no more teeth there, and the pinions would bump

around until we have the whole thing disposed of in

short time.

NowT

, that is characteristic of the machine of the

patent, However, it is the direct antithesis of the

operation of the prior art and of the defendants'

accused combination. In other words this idea of

the patent, in suit of having something that the load

comes up and pushes in order to stop upward move-

ment of the load-lifting device was an idea that the

patentee had and put in one machine but nobody

ever saw or used it afterwards. All the prior art

uses a lift control stop, and defendant in building

of a practical machine used that type of a lift con-
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trol stop and did not use this funny stop of the

patent in suit which works only if you have got the

right size and shape of load in the machine. In

other words, the defendant has adopted the mode of

operation characteristic of the prior art and for-

eign to the patent in suit, It has done so for obvious

reasons,—it is a much better mode of operation.

So that the proofs in this regard will show that

there is a fundamental, complete and distinctive

difference between the respective modes of opera-

tion of the machine of the patent in suit and the

defendants' machine, and for that reason the

requisite identity between the patented and the ac-

cused structures is lacking, and that the bill must

be dismissed.

The evidence also will show that there is nothing

in this patent granted to Mr. Grab which in any

wTay contradicts that idea. It is true that in that

patent granted to Mr. Grab a bar similar to the bar

67 of the patent in suit is shown, but the mere fact

that a patent was issued with a structure in it is no

proof that that structure has ever been employed,

and the proofs here conclusively will show that this

defendant has never manufactured and used within

six years prior to the filing [506] of this bill a ma-

chine containing any such construction. It has

proved wholly ineffectual in operation. Anyone who

has ever tried it has had to abandon it, just as the

proofs already offered here show that the plaintiff:

abandoned its structure, as he built only one ma-
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chine containing it and that machine did not stay

with him very long.

Now the next group of facts which the defendants

shall offer has to do more or less with the construc-

tion of the patent in suit and is in effect a corollary

to the issue which I have just been discussing. That

evidence will be facts showing that the broad, all-

inclusive language of the claim sued upon is so

broad, that it includes all of the prior art, and that

unless that language is restricted so that it refers

to and describes solely and only this black bar 67

of the drawings of the patent it will be a void claim

because it will describe the prior art. In other

words, those proofs will be offered pursuant to the

well-known rule that it is the duty of the Court to

so construe the language of a claim as to preserve

its validity even if to do so proves that the accused

device does not come within the language of the

claim. That rule of law is well illustrated in num-

bers of cases, and I shall hand Your Honor excerpts

from some of them, merely referring to one of them

now in order to indicate the rule of law pursuant

to which our proofs on this issue will be offered. In

the case of Burt against Ritchie, 251 Fed. 909, the

rule is expressed in this manner:

"It is unnecessary to do more than refer to the

proposition that the claims must be so interpreted

as to give them a valid meaning, if possible, and

that, if they would be rendered invalid by an inter-

pretation so broad as to cover the defendant's struc-
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ture, it is to be presumed that the plaintiff in using

the language which he put in the claims and which

[507] was allowed by the Patent Office, wTas de-

scribed that which can be held patentable ; in other

words, that the claims must be limited to the pat-

entable invention, even though reference to the

specifications, drawings, and of prior art is had, in

order to learn the limitations referred to."

Briefer reference in a more recent case is that of

Black & Decker against Baltimore Truck Tire Serv-

ice Corporation, 40 Fed. (2d) at 910. The Circuit

Court of Appeals for the Fourth Circuit there ex-

pressed the rule in this manner:

"While it is true that courts will not ordinarily

interpret a positively recited generic expression as

limited to the precise instrumentality disclosed by

the patent, they will do even this where such nar-

row interpretation is necessary to distinguish the

claim from the prior art and uphold the validity of

the claim."

I shall hand your Honor excerpts of those cases

and similar ones.

Now, the evidence offered pursuant to that rule

of law will indicate this, that the element of the

claim in suit wThich is described as automatic means

for moving the clutch to neutral position upon

movement of the load-lifting means to a predeter-

mined extent in either direction will describe count-

less structures in the prior art. As will appear ap-

parent from various evidence, including charts of
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the prior art offered, it will be seen that that lan-

guage and the combination of the claim as a whole

is found in its entirety in these elevating and haul-

ing trucks of the prior art. The only way in which

that claim can in any manner be distinguished from

the prior art is by restricting the language of that

element E of the claim to mean a structure contain-

ing- the load control stop characteristic of the Ger-

linger machine. If that is done, then [508] the claim

differs from all the prior art, because the only and

single thing by which the Gerlinger construction

differs from these prior structures is that one pe-

culiarity of it whereby the upward movement of the

load-lifting means is terminated by a. mechanism

engaged by the load. For instance, the evidence will

include a prior patent granted to Nicholson, et al,

many years ago. That patent, the evidence will

show, contains the green frame structure, which is

an elevator structure that can either stand on its

own feet or it can be mounted on a truck for move-

ment from place to place. The evidence will show

that it contains load-lifting means moving within

that frame and means for transmitting power from

the source of power to the load-lifting means, in-

cluding a power-controlling device which can be set

in neutral or to cause the load to go up or to go

down. It has manual means for effecting that oper-

ation, and if you take the broad language of the

claim it has automatic means for moving the clutch

to neutral position upon movement of the load-
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lifting means a predetermined extent in either di-

rection. The only way that that language can be

differentiated from this prior patent, as well as

others which we shall offer, is by interpreting that

red language of the claim to means something other

than these red stops of the prior art, but a contrary

thing, the black-colored stop of the patent in suit,

which is purely a load control stop.

Another illustration of the evidence to be offered

in this regard is the patent to Carr. We have a

patent showing a structure of a very well-known in-

strument in industry, these little trucks used for

raising and lowering loads of any kind of industrial

products and transporting them from place to place.

These very trucks as shown in this patent, the evi-

dence will show, have been sold extensively through-

out the country, and it contains the entire combina-

tion of the claim [509] in suit. The only way that

you can distinguish the combination in that prior

commercial and patented structure is by restricting

the red language of the claim, automatic means for

moving the clutch, and so forth, to the black load

control stop of Gerlinger. If that language is not

so restricted, then it describes this prior Carr truck

completely and perfectly and it would be void, and

according to the rule of law that we will be relying

upon that construction must be given to the claim in

order to save it.

Of course, Your Honor may conclude that per-

haps if this claim does describe these prior struc-
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tures in the way that we have shown that the claim

is no doubt void. Perhaps it is. If you take the

broad language of the claim as it reads we have

what you might call an anticipation. However, the

Courts are pretty liberal with patentees, but they

say if there is no way of saving him from that dras-

tic result of his effort to cover the entire art by

claiming more than he has really contributed to the

art that should be done, and in that case they urge

upon the courts not to so construe claims. However,

in this case it is not necessary to go far enough to

hold the claim void. We are not going to present

evidence intended solely to be anticipation of the

claim in suit. We are presenting evidence to show

lack of identity between the patented combination

and that of the defendant, and once that issue is

determined then it becomes unnecessary to go fur-

ther and decide whether or not we have here a

square anticipation of the claim.

However, dealing with the validity of the patent,

we have one issue to which we will direct these

proofs, and that is that the patent unavoidably and

necessarily is void for lack of invention. It is true

that you can differentiate the language of this claim

from the prior art by restricting it to that peculiar

stop of the patent in suit, but the evidence which we

[510] will present will show that even limited and

restricted to that this combination of the patent

in suit does not differ in any inventive sense from

the prior art. In other words, you take all the prior
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art and see what is in it and you compare that with

the disclosure of the patent in suit and ask your-

self, Now, has this patentee, Gerlinger, progressed

beyond this prior art by the use of any inventive

skill? Our evidence will show that the answer can

only be no, he did not progress beyond the prior

art, he retrogressed, he resorted to a structure with

this load control stop, which is not progress over

the art, but an abandonment of the desirable prac-

tical stops which were free to be used by anyone.

So as far as any mechanical skill in improving on

the art, the disclosure of the patent does not show

even the expected skill of the calling, and for that

reason our proofs will be offered in support of the

combination of the defendants that the patent is

void for lack of invention.

We come next to the last issue to which the de-

fense will be directed, and that is the defense of

laches set up in the pleadings. The defendants will

show that the combination which is accused to be

an appropriation of something belonging to the

plaintiff is one which one defendant to this cause

has been using for over eight years, with the plain-

tiff's knowledge and without protest; that the com-

bination which another of the defendants is using is

one which it has been using for over twelve years,

with the plaintiff's knowledge and without any pro-

test on his part; and the contention of the defend-

ants based upon those proofs will be that one who

is so lax in asserting his rights is entitled to no con-
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sideration at the hands of a court of equity and that

his bill should be dismissed and both compensatory

and injunctive relief be denied for that long, un-

reasonable and unexplained delay. [511]

With respect to the defendant Clark & Wilson

Lumber Company it will become apparent from the

evidence that as early as 1923 it acquired, became

the owner of, a machine containing a combination

in every respect a duplicate of the combination

which is now charged to be an infringement and

wThich it is now using. The evidence will show that

Clark & Wilson's use of these machines containing

that combination wras specifically and directly called

to Mr. Gerlinger's attention. He was asked, "Why
don't you sue this Clark & Wilson Lumber Company
for using this machine that seems to contain what

your patent apparently covers ?" and Mr. Gerlinger

refused and has continued to refuse to sue ever

since.

Now, in reliance upon that conduct the defend-

ant Clark & Wilson Lumber Company continued

its acquisition of machines containing that combina-

tion of parts. It did so to the extent of some fifty

thousand dollars additional expenditures in ma-

chines containing that same combination, and our

contention based upon that evidence will be that it

is too late now for the plaintiff, after having per-

mitted the defendant Clark & Wilson Lumber Com-
pany to spend all this money on machines contain-

ing that combination of parts, to come in and say
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that they must stop using machines containing that

combination and must account for their past use of

them.

The same is true with the defendant Willamette-

Hyster Company. The evidence will show that for

more than eight years it and its predecessors have

been making the combination here said to be an in-

fringement. It has done so right under Gerlinger's

nose. It will offer proofs to show that he had posi-

tive knowledge of what they were doing, he never

made the slightest move to enforce any rights wilich

he now at this belated day claims to be his. The

evidence will indicate that in spite of his denials of

knowledge the facts were directly to the contrary

and were such that any rea- [512] sonable man
should have known, if he did not know what was

going on and he should have protested and made

some assertion of rights prior to this belated date.

That, briefly, is an outline of the various groups

of facts which we shall offer and the issues to which

they will be directed, and with that introduction we

will proceed with our evidence, and at this time I

will hand to Mr. Geisler a copy of the various au-

thorities which have been handed to the Court and

which I have referred to.

Mr. Geisler : Thank you.

Mr. Fryer: May I have a few minutes, Your

Honor, and we will be ready to proceed with our

proof.

The Master: Yes, we will be at ease for a few

minutes.
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Mr. Fryer: I wish to offer at this time, and I

understand that Mr. Geisler has no objection as to

the authentication thereof, a photostatic copy of

page 65 of the Timberman for October of 1926. It

is now marked Defendant's Exhibit 15 for identifi-

cation.

At this time we also offer in evidence Defend-

ants' Exhibit 16 for identification, wThich is page

113 of the November, 1926 issue of The Timberman,

that being a photostatic copy of that page.

The Master: That is 15?

Mr. Fryer: I am offering 16, also.

The Master: Well, have you the photostat of 15

as well 1

Mr. Fryer : Yes, Your Honor.

The Master: 15, 16 and 17. I am wondering if

we can't substitute those in place of the journals

themselves ?

Mr. Fryer: That is what I am doing right now.

I am offering photostatic copies.

The Master: All right.

Mr. Fryer: Likewise, then, we offer a photo-

static copy of page 216 of the November, 1926 Tim-

berman, wThich will replace [513] Defendants' Ex-

hibit 17 for identification. The last offer should be

pages 216 and 217.

(The original documents heretofore marked

for identification Respondents' Exhibits 15, 16

and 17, were thereupon withdrawn, and photo-

static copies thereof substituted in lieu of said

original documents and so marked.)

Mr. Fryer: We will call Mr. Hale, please.
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CLAUDE M. HALE

was thereupon produced as a witness in behalf of

the respondents herein, and, having first been duly

sworn, was examined and testified as follows

:

Direct Examination

By Mr. Fryer

:

The Master: You may state your name and ad-

dress.

A. Claude M. Hale, route 2, Box 307, Portland.

Q. (By Mr. Fryer) Will you be seated now,

Mr. Hale. What is your occupation, Mr. Hale?

A. I am an auto mechanic for Clark & Wilson

Lumber Company, repair their gas—all their gas

engine equipment, including their lumber carriers.

Q. How long have you been doing that for Clark

& Wilson Lumber Company?

A. Thirteen years.

Q. That is the Clark & Wilson Lumber Company

who is a defendant in this case ?

A. That is right.

Q. Thirteen years. That would be 1923, is that

right ?

A. Yes, sir. Well, it is over thirteen now. It

was thirteen years last September to be exact.

Q. You wrere doing the same sort of work when

you first went to work for Clark & Wilson as you

are doing now, is that right? [514]

A. Well, that is right, only now I am working

in the shop altogether. At that time I was doing

part time driving and part time repairing their car-
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riers and trucks, their lumber carriers and trucks.

Now I am in the shop altogether. Otherwise it is

the same type.

Q. What make of lumber carriers did Clark &

Wilson have when you first went to work for them ?

A. They had two Gerlinger carriers when I

went to work there. Three days later they pur-

chased the Ross carriers. They had them ordered at

that time. I was hired to go to work at that time,

but I went to work three days before they arrived,

so they had two Gerlingers and two Boss carriers.

Q. Did you have anything to do with the de-

livery of the two Ross carriers which you state

Clark & Wilson got at that time %

A. Yes, I took them out of the box cars,—the

two out of a box car.

Q. Did you have anything to do with putting

them into commission?

A. Yes, I serviced them at that time.

Q. And when Clark & Wilson received these two

carriers you speak of did they identify them by any

numbers or in any other wTay %

A. Yes, they numbered one of them number 1

and one number 2.

Q. Did you make any record, as part of your

work for Clark & Wilson, concerning the placing in

service of the number 1 and number 2 Ross carriers ?

A. Yes, I did.

Q. Have you got that record with you?
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A. Yes, I have it over there, here it is.

Q. Will you state whether or not the various

entries in that book are made in your own hand-

writing. A. They are.

Q. Are any of those entires in that book dated ?

A. Yes.

Q. And will you state whether or not you placed

the dates in the [515] book at or about the time

when the events entered under those dates occurred.

A. Yes. Well, No. 1 Ross Carrier was purchased

on September 15th, 1923; No. 2 September 15th,

1923.

Q. Will you point out to me the entries in the

book which you have just referred to.

A. It is No. 1 Ross Carrier on September 15th,

1923, No. 2 Ross Carrier on September 15th, 1923

(indicating).

Mr. Fryer: Do you wish to look at this, Mr.

Greisler %

Mr. Geisler: No, thanks.

Q. (By Mr. Fryer) I notice that under the

heading No. 1 Carrier September 15th, 1923, there

are a number of dates with entries under each, such

as clutch, pilot bearing installed, and other items

of that sort. Will you state whether or not there is

any other page in this record book of yours besides

the one headed No. 2 Carrier September 15th, 1923,

which relates to that carrier.

The Witness : Will you repeat that again, please.
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Mr. Fryer: I will have the reporter read it to

you.

(Last question read.)

A. We rebuilt that carrier—we took parts off of

that machine; I won't say rebuilt it, either, but we

took a lot of the parts, such as steering arms and

drive shafts, steering assembly and wheels, driving

heads, and parts of that nature, to build another

machine. We wanted a wider carrier, one that was

two feet wider and six inches higher, so we took that

to the blacksmith shop and the blacksmith and I

and an electric welder built another machine and we

put that into service on November 26th, 1932, and

we numbered that No. 11 Carrier.

Q. Have you an entry in your book indicating

this work which you did on No. 1 carrier in Novem-

ber of '32?

The Master: Is that No. 1 or No. 2? [516]

Mr. Fryer: No. 2. Will you read the question,

please %

(Last question read.)

A. No, I haven't. I haven't that entry. The only

thing that I have is that we put in into service at

that time and wTe numbered it No. 11. What we did

I didn't keep any record of. We just made a bigger

machine out of it and we put a larger motor in it.

We used all the parts we could off the smaller ma-

chine, and I didn't write that into the book. I just
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numbered it. It would take too much time to write

all that in, everything that I did.

Q. Have you any entry in your book about this

No. 11 machine that you made up in that way?

A. I have a lot of parts, a lot of work that wT

e

have done on that machine since that, listed under

oar No. 11 carrier from the work that we done on

No. 11 machine since that, maintenance work on it

that I have listed in the book.

Q. Will you point out to me where your No. 11

carrier is listed in the book, please.

A. Right here (indicating).

Q. You have shown me a page with the words

"Carrier No. 11, 11/26/32." Will you state whether

or not that is the entry which you made at the time

that this No. 2 carrier was reconstructed as you

have described.

A. That is right. I reconstructed that machine.

I entered it in the book, registered it as No. 11

carrier.

Mr. Geisler: Pardon me, I can't understand

that. I thought you said nineteen twenty-six.

Mr. Fryer : Eleven twenty-six thirty-two.

Mr. Geisler : Eleven twenty-six thirty-twTo ; I see.

Q. (By Mr. Fryer) The entries under the head-

ing Carrier No. 11 in your book, are they also in

your handwriting? A. They are.

Mr. Fryer: Have you any objection to photo-

static copies of [517] those pages in lieu of the

originals ?
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Mr. Geisler: No.

Mr. Fryer: At this time we will offer photo-

static copies of the pages of the witness' record

book under the heading No. 2 Carrier September

15th, 1923, and No. 11 Carrier 11/26/32, and ask

that those photostatic copies of those two pages be

marked Defendants' Exhibit 53. "We also offer in

evidence a copy of the page of the witness' record

book under the heading No. 1 Carrier, September

15th, 1923, and ask that that be marked Defend-

ants' Exhibit 54.

The Master: Any objection?

Mr. Geisler: No, your Honor.

(The page headed No. 2 Carrier, September

15th, 1923, and the page headed No. 11 Carrier,

11/26/32, were thereupon received in evidence

and marked Respondents' Exhibit 53, and the

page headed No. 1 Carrier, September 15th,

1923, was received in evidence and marked Re-

spondents' Exhibit 54, photostatic copies to be

substituted.)

Q. (By Mr. Fryer) After your company, Clark

& Wilson, got its No. 2 Ross Carrier, will you state

whether or not it kept on using it right along up to

the time that it was rebuilt?

A. They used it practically all the time until a

few months before we rebuilt it, I can't state ex-

actly how long, it is quite a while ago. But it got

into a bad condition. The old Ross carrier frames
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were not very solid and they would spread out at

the bottom and, therefore, you would drop loads,

and business was pretty quiet at that time, so they

didn't want to rebuild it, and they tied it up, took

it out of service for a short time. Now I can't say

for sure, but then they finally decided to build a

wider machine ; they needed more wide ones and less

small ones, and so they decided to build a wide one.

But outside of that it wTas in service all the time.

Q. After that No. 2 machine was made wider, as

you say, did [518] Clark & Wilson continue to use

it after that? A. Yes.

Q. It still has that machine %

A. They still have that machine.

Q. At the present time where is that machine

which is now^ called No. 11 % Is it not at your plant,

is it?

A. Why, it is in the possession of the Willa-

mette-Hyster Company.

Q. Have you recently inspected that No. 11

machine of yours in the Willamette-Hyster 's pos-

session? A. I have.

Q. Do you find it in the same condition as far

as its parts are concerned as it was when you de-

livered it to defendant Willamette-Hyster Com-

pany?

A. Outside that it had been cleaned up some and

painted, colored a little, but otherwise it was the

same.
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Q. I show you a group of three photographs

which are marked 38-A, 38-B and 38-C, and ask

you to state whether or not you have compared those

photographs with your No. 11 Ross carrier.

A. Yes.

Q. Will you state whether or not those photo-

graphs truly represent the construction of that

Ross carrier as you saw it? A. They do.

Mr. Fryer: We now offer in evidence the photo-

graphs heretofore marked for identification 38-A,

38-B and 38-C.

The Master: Any objection?

Mr. Greisler: No objection.

The Master: 38-A, B and C are received. What
machines are those?

Mr. Fryer: Defendant Clark & Wilson's Ross

Carrier.

The Master: They are both the same model, 1

and 2 the same model ?

Mr. Fryer: This is No. 11 machine. It is the

original No. 2 [519] that has been widened out.

The Master: All right.

(The three photographs of Clark & Wilson's

Ross Carrier heretofore marked for identifica-

tion Respondents' Exhibits 38-A, 38-B and 38-C

were thereupon received in evidence.)

Q. (By Mr. Fryer) Will you tell us whether

or not this No. 11 Ross carrier of your Company has

any parts in it for automatically stopping the up-
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ward movement of the load lifting device when it

reaches an upper limit ? A. It has, yes.

Q. Does it also have parts which automatically

stop the downward movement of the load lifting

means when it reaches a certain point?

A. Yes.

Q. Can you point out that automatic mechanism

for doing that in the photographs Defendants' Ex-

hibits 38-A, 38-B and 38-C? And, if so, merely

refer to them by their color.

A. Do you want me to point them out?

Q. Just describe it if you find it there.

A. Well, in raising your load when those lifting

hooks start up, they are the ones that lift the load;

when they come up to a point about 14 inches, ap-

proximately 14 inches, this red lever—it pushes this

red lever; the red lever continues through this

rocker arm and over. It is in a vertical position

when it pushes it and it continues through a rocker

arm to a horizontal position, hitting the hoist clutch,

and when it comes up to the top, or approximately

fourteen inches, to that stop, it automatically kicks

the hoist in neutral, therefore applying a brake on

the clutch brake shaft—on the cross hoist shaft,

which is yellow, this yellow cross hoist shaft. The

brake is orange colored. So when this shaft auto-

matically—when that will hit the lower end of

[520] this red shaft it automatically pushes this

hoist clutch in neutral, applying this brake, this

orange colored brake.
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Q. Does this machine do that whether you have

got a load in it or not?

A. Whether it is loaded or not, if it goes high

enough to hit that stop it automatically does it.

Ordinarily you can throw—you can kick it in neutral

with your hand lever, which is this brown lever

here; you can kick it in neutral and apply it the

same as it wTould if it reached the top.

Q. Nowt when this No. 11 Ross carrier was orig-

inally delivered to your company and was called the

Ross No. 2, did it have the same form of stop mech-

anism as you see on those photographs, Exhibits

38-A, 38-B and38-C?

A. Everything was the same outside of the

lower part of this shaft, this red shaft.

The Master : That is, appearing in exhibit what %

(By Mr. Fryer) What is the number of that

exhibit ?

A. 38-A. The lower part—

w

T
e changed this

frame; it is a much more solid frame, heavier con-

structed and we changed that a little. In place of

having a hole drilled through the shafting with a

bolt to hit this lever to automatically push that rod

up, I welded an eye on the guide that that screw is

connected to and therefore acting the same as it

did before but the rod would slide in that guide and

wThen it would come up to the height where it was

on the old machine it would automatically kick it

out. But otherwise the mechanism is all the same

—
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all the hoist, and the hand control, and the brake,

and all the automatic parts are the same, only the

little part that we changed down below due to this

type of frame.

Q. I show you a photograph with a mechanism

colored red on it and ask you to state how that red

mechanism on that photograph compares with the

No. 2 Ross carrier stop when you first got it. [521]

A. This is the No. 2 Ross Carrier stop in this

picture, and

Q. That is the part colored in red 1

?

A. The part colored in red is the stop that was

on there originally, and this red bolt, also red, that

goes through that hoist screw, and that screw travels

up and down to the load—as the screw would come

down this red bolt would hit this lever automati-

cally kicking your hoist clotch in neutral and ap-

plying the hoist brake; then as it would go up the

guide here, which is not colored, is a little white,

just below this red arm, when it would come up it

would automatically cut the load out. So wre welded

an eye on.

Q. On to what?

A. To this guide right here (indicating) that

ordinarily hit this lever. We welded an eye on that

and extended this red lever further down and let

it run through that, slide through that, as it would

raise and lower. When it would come down we had

bolts on—nuts on this rod that were threaded, this
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red lever here, and whenever the load would go

down the same distance it did before it would auto-

matically stop. Then when it would come up, we

had a bolt welded onto this rod and whenever this

guide would slide up to that it would automatically

kick it out. So it didn't change any of the mech-

anism, only this red rod, the lower part of this red

rod.

Mr. Fryer: We now offer in evidence the photo-

graph used by the witness in his answer and ask

that it be marked Defendants' Exhibit 55.

The Master: Any objections?

Mr. Geisler: No, your Honor.

(The photograph of Ross Carrier stop col-

ored red was thereupon received in evidence

and marked Respondents' Exhibit 55.)

Q. (By Mr. Fryer) How many more Ross Car-

riers did your company get after these first twro

that you have told us about ?

A. Let's see. I wT
ill have to number them. I

don't remember offhand. I will tell you in a mo-

ment. They bought six more at [522] their Linnton

plant and five more at their Prescott plant, which

made eleven more altogether.

Q. That makes thirteen in all, with the first

two ? A. Yes.

Q. Just roughly will you tell us about what

those Ross carriers cost your company apiece?
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A. Well, I have been told that they were, al-

though I have never seen any bills or any invoices

on them I have been told that they were about

forty-five hundred dollars for the small machines

and about five thousand for the larger ones.

Q. Now did your company ever buy a Willa-

mette-Hyster Lumber carrier? A. Yes.

Q. About what time was the first Willamette-

Hyster carrier purchased by your company'?

A. The first one purchased was delivered there

on March 18th, 1935.

Q. March 18th, 1935. Is that machine still in

use at your plant?

A. It was up until about three or four weeks

ago.

Q. What did you do with it then?

A. It was delivered to the Ross Carrier Com-

pany—to the Willamette-Hyster Company.

Q. Have you inspected it since it has been de-

livered to the Willamette-Hyster Company?

A. Yes.

Q. When you inspected it was it substantially

the same in all its construction as when you were

using it? A. Yes.

Q. Has any number been placed on that Willa-

mette-Hyster machine by Clark & Wilson?

A. Yes.

Q. What number is it? A. No. 1. [523]
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Q. I show you two photographs and ask you to

state whether or not you have compared those photo-

graphs with Clark & Wilson 's No. 1 carrier?

A. Yes.

Q. And will you state whether or not those two

photographs truly and correctly show the construc-

tion of Clark & Wilson's No. 1 carrier?

A. Yes, they do.

Mr. Fryer: We now offer in evidence the per-

spective view photograph identified by the witness

and ask that it be marked Defendants' Exhibit

56-A. We also offer in evidence the partial side

view photograph identified by the witness and ask

that that be marked Defendants' Exhibit 56-B.

The Master: Any objection?

Mr. Geisler: No, your Honor.

The Master: They will be received and so

marked.

(The perspective view photograph of Clark

& Wilson's No. 1 carrier was thereupon re-

ceived in evidence and marked Respondents'

Exhibit 56-A, and the partial side view photo-

graph of Clark & Wilson's No. 1 carrier was

received in evidence and marked Respondents'

Exhibit 56-B.)

Q. (By Mr. Fryer) Clark & Wilson's No. 1 car-

rier shown on the photographs you have just iden-

tified has upper and lower limit stops for the load

lifting means ?



574 Dallas Machine etc. Works

(Testimony of Claude M. Hale.)

A. They have—no; their limit stop is in a hori-

zontal position and the first mechanism on this

other one is in a vertical position, but then there-

after—the first red lever is in a vertical position;

thereafter it is in a horizontal position; but the

one on the Willamette-Hyster's carrier is in a hori-

zontal position.

Q. In your answer you were comparing Clark &

Wilson's No. 11 Ross carrier with the Willamette

carrier; is that right? [524] A. Yes.

Q. The Willamette Carrier automatically stops

the upward movement of the load lifting means and

the downward movement of the load lifting means

whether there is a load in the machine or not, does

it? A. Yes.

Q. And has it any brake in it like the brake of

Clark & Wilson's Ross carrier?

A. It is a little different design, but it works

the same way, because when the hoist is in neutral

the brake is automatically applied, which is similar

—is the same as on the other machine. When the

limit stop—when the stop kicks it into neutral, why,

therefore the brake applies. It is just a little differ-

ent arrangement on the mechanism.

Mr. Fryer: You may cross examine.

Mr. Geisler: No cross examination.

(Witness excused) [525]

Mr. Fryer: Yes. And at this time the defend-

ants offer as one exhibit a copy of each of the prior
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art references cited during the prosecution of the

application for the Gerlinger patent in suit and

ask that that be marked Defendants' Exhibit 57.

(The documents referred to were thereupon

received in evidence and marked Respondents'

Exhibit 57.)

Mr. Fryer: We will call Mr. Grab.

GUSTAV A. GRAB.

was thereupon produced as a witness in behalf of

defendants herein, and, having first been duly

sworn, was examined and testified as follows:

Direct Examination

By Mr. Fryer:

The Master : State your name and address.

A. Gustav Adolph Grab, 3724 Northeast Senate

Street, Portland, Oregon.

Q. What is your age, Mr. Grab?

A. Fifty years.

Q. And your occupation ?

A. I am Manager of the Carrier Department at

the Willamette-Hyster Company, in Portland,

Oregon.

Q. And that Willamette-Hyster Company is one

of the defendants in this case? A. Yes, it is.

Q. About the beginning of the year 1920 what

was your occupation?

A. I was manager of a garage in Dallas, Oregon.

Q. Briefly, w7hat were your duties as manager of

the garage at that time and place ?
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A. I was in charge of the repair shop, of sales,

and of all duties pertaining to general management

of the business.

Q. Will you state whether or not prior to your

engagement in [526] that manner at that time you

had had any experience with mechanical matters ?

A. I had experience with gas engines in general,

automobiles, trucks, tractors, for at least fourteen

years prior to that time.

Q. What was your next principal employment

after your work as manager of the garage in Dallas,

Oregon ?

A. I became partner and manager in a tractor

business in Dallas, Oregon.

Q. And how long were you occupied in that

manner? A. About one year.

Q. And thereafter what was your occupation?

A. I accepted employment with the Dallas Ma-

chine & Locomotive Works in Dallas, Oregon.

Q. The Dallas Machine & Locomotive Works

you refer to is the plaintiff in this case?

A. Yes.

Q. About what date did you go to work for the

plaintiff? A. In May, 1921

Q. And what, briefly, was the nature of your

duties with the plaintiff?

A. At first, to start construction and complete

the design of a Gerlinger carrier.
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Q. When you refer to a Gerlinger carrier do you

refer to a product which was then on the market ?

A. No.

Q. Was the Dallas Machine & Locomotive

Works manufacturing or selling a carrier when you

went to work for it in May, 1921 %

A. No, it was not.

Q. What relationship, if any, did Mr. Gerlinger

have with the plaintiff at the time you went to work

for the concern?

A. Mr. Gerlinger was president of the Dallas

Machine & Locomotive Works. [527]

Q. For how long a time did you work with the

plaintiff ?

A. From May, 1921 to about January 1st, 1926.

Q. Now, throughout that period just tell us

briefly the nature of the work which you did with

the plaintiff corporation.

A. Within a short time after my employ I be-

came Manager of the Carrier Department and I

was in charge of manufacture, design and sales of

the Gerlinger carrier.

Q. Approximately how long was it after you

began working for the plaintiff before a Gerlinger

carrier, as you call it, was sold?

A. About five or six months.

Q. Have you now a recollection of the construc-

tion and operation of that first Gerlinger carrier

sold by the plaintiff at that time?
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A. Yes, I have.

Mr. Fryer : May I see Exhibits 44-A, -B and -C,

if the Court please.

Q. (By Mr. Fryer) I show you three views of

a machine, being Defendants' Exhibits 44-A, -B and

-C for identification, and ask you to state how the

construction of the machine shown in those exhibits

compares with your recollection of the first Ger-

linger machine?

A. It is substantially the same.

Mr. Fryer : We now offer in evidence the photo-

graphs heretofore marked for identification as De-

fendants' Exhibits 44-A, 44-B and 44-C.

Mr. Geisler: Do you claim those to be complete

in all details, Mr. Fryer?

Mr. Fryer : I think the testimony shows that the

machine is substantially identical in its construction

with the machine which the witness has said was

first sold by the plaintiff corporation in—or first

sold and it was the machine that was completed in

1921.

Mr. Geisler: We have no objection. [528]

The Master: They may be received.

(The three photographs heretofore marked

for identification Respondents' Exhibits 44-A,

44-B and 44-C were thereupon received in evi-

dence.)

Q. (By Mr. Fryer) Will you briefly state what

part of the machine shown on the photographs Ex-
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hibits 44-A, -B and -C is indicated by the green

color I

A. The green-colored mechanism is the frame.

Q. And will you state briefly what part of the

machine is indicated in purple on those photo-

graphs, Exhibits 44-A, -B and -C ?

A. The purple mechanism is the load-lifting

means in these exhibits.

Q. There is also some mechanism in the machine

on the photographs Exhibits 44-A, -B and -C which

is colored yellow. Will you tell us what that mech-

anism is, please ?

A. The yellow mechanism is the power-transmis-

sion means to the load-lifting means.

Q. Briefly, what is included in that power-trans-

mission means in that machine ?

A. A reversible clutch and worm gearing and

spur gearing, also some levers to connect up to the

clutch mechanism.

Q. Now will you look at the photograph Exhibit

44-B and tell us what part of the machine is indi-

cated by the orange-colored mechanism?

A. The orange-colored mechanism on Exhibit

44-B is the automatic brake.

Q. When does that brake function in the opera-

tion of the machine as a whole ?

A. Whenever the power-transmission means is

returned to neutral or inoperative position, either

manually or automatically.
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Q. Now will you tell us what the brown-colored

mechanism on the photographs Exhibits 44-A, -B

and -C is and what it does ?

A. The brown mechanism is the hand lever for

placing the power-transmission means into opera-

tive or inoperative position manually, or by hand.

[529]

Q. Will you state whether or not that brown

hand lever performs any function during the auto-

matic operation of the clutch?

A. No, it does not.

Q. Now, I notice some portion of the machine

on the photographs 44-A, -B and -C indicated or

identified by black lines. Will you state what that

mechanism is, commencing first with the member

lying just below the upper portion of the frame?

A. It is the load-controlled stop or trip.

Q. When you say a load-controlled stop just

what do you mean?

A. It is a member which has to be actuated by

a load of a certain size and type in the machine or

on the load-lifting mechanism.

Q. And when the load having that certain size

and type is in the machine and does actuate this

load-controlled stop marked with black lines on Ex-

hibit 44-B what does that do in the operation of the

machine ?

A. When this stop or trip is struck and lifted

up by the proper load in the load-lifting mechanism
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it automatically draws the power-transmission

means to neutral or inoperative position.

Q. Now will you state whether or not that load-

controlled trip in the Gerlinger machine of the Ex-

hibits 44-A, -B and -C can perform any function in

the operation of the machine if there is no load in

the machine? A. No, it cannot.

Q. About how many machines having the con-

struction and operation shown in the photographs

Exhibits 44-A, -B and -C were constructed by the

plaintiff, Dallas Machine & Locomotive Works,

while you were employed by it? A. One.

Q. Do you recall whether or not the plaintiff,

while you were employed by it, manufactured any

other rack and pinion machines besides this first

one you have described having the construction

shown on Exhibits 44-A, -B and -C !

A. No, it did not.

Q. Did it make any kind or rack and pinion ma-

chines besides this [530] first one while you wTere

employed by it? A. Yes, it did.

Q. About how many, as nearly as you can recall?

A. About nine or ten.

Q. How did those nine or ten machines differ

from the one shown in the photographs Exhibits

44-A, -B and -C ?

A. They had a lift-controlled stop in addition

to the load-controlled stop.
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Q. And how did that lift-controlled stop which

was added to the machine you now refer to operate ?

A. The lift-controlled stop would automatically

return the power-transmission means to inoperative

position whether a load was on the load-lifting

means or not.

Q. And why did the plaintiff put that lift-con-

trolled stop on those additional machines besides

the load-controlled stop such as is shown on the

photographs Exhibits 44-A, -B and -C?

A. The load-controlled stop proved very ineffi-

cient. We wrecked the lifting mechanism whenever

no load was in the machine or if the load was of

such shape and size so as to fail to strike the load-

controlled stop before the load-lifting means reached

its upper limits.

Q. After the plaintiff had completed the con-

struction of this group of machines you have just

described did it make any other lumber carriers

while you were working for it*? A. Yes.

Q. What kind of lumber carriers were these?

A. We built hydraulic lift carriers.

Q. While the plaintiff was making hydraulic

lift carriers did it also manufacture any other type,

or did it manufacture hydraulics exclusively?

A. It manufactured hydraulic lift carriers ex-

clusively.

Q. What kind of carriers was the plaintiff man-

ufacturing and selling at the time that you termi-

nated your connection with it % [531]
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A. Hydraulic lift carriers.

Q. Will you state briefly, then, the period of

time during which plaintiff was making hydraulic

carriers exclusively while you were working for it?

A. From sometime in 1923 to the termination of

my employ on January 1st, or about January 1st,

1926.

Q. Will you state whether or not any of those

hydraulic carriers manufactured by the plaintiff

during that period had an automatic brake such as

the orange-colored mechanism shown on the photo-

graph Defendants' Exhibit 44-B?

A. Xo, they did not.

Q. Will you state whether or not any of those

hydraulic carriers contained a load-controlled stop

such as the one you have described as contained in

the machine shown on the photographs Exhibits

44-A, -B and -CI A. Xo, they did not.

Q. Did it contain a lift-controlled stop such as

you have described as being contained in the group

of nine machines made by the plaintiff?

A. Xo, it did not.

Q. Have you been connected with the business

of manufacturing and selling lumber carriers sub-

sequent to the termination of your employment by

the plaintiff? A. Yes, I have.

Q. Has that been intermittently or continu-

ously ? A. Continuously.
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Q. Will you state, if you know, how long after

the termination of your employment by the plaintiff

that company continued to market hydraulic car-

riers exclusively? A. About two years.

Q. Did any of those carriers to your knowledge

contain any automatic brake or any automatic limit

stops for the load-lifting device?

A. No, they did not. [532]

Q. While you were employed by the plaintiff was

it or was it not part of your work to promote sales

of the carrier which was being marketed by that

company ? A. Yes, it was.

Q. Will you describe briefly just what you did

in that regard?

A. I arranged for advertising, literature and

personally called on the trade.

Q. In the course of that work will you state

whether or not you made it any part of your busi-

ness to become acquainted with all of the other

carriers on the market? A. Yes, I did.

Q. Speaking generally, now, with respect to

your entire experience in the carrier business, will

you describe briefly the nature and extent of that

experience ?

A. We principally called on lumbering opera-

tions, and principally in the West Coast territory.

In making sales of lumber carriers we always had

to contact the management, in most cases the presi-

dent of the company, and as a whole the market was

rather limited for lumber carriers.
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Q. Would you say, then, that the list of pros-

pective customers for carriers was a broad one or

a narrow one?

A. It was definitely a narrow market.

Q. In your work for the plaintiff will you state

whether or not you acquired any knowledge of any

competing carriers? A. Yes, I did.

Q. Will you name one of them, please ?

A. The Ross carrier.

Q. Who was the manufacturer of that carrier?

A. The Ross Carrier Company, of Bentor Har-

bor, Michigan.

Q. Do you recall the first carrier made by that

concern which you ever sawT
? A. Yes, I do.

Q. Where did you see that carrier?

A. At the Inman-Poulsen Lumber Company.

[533]

Q. At about what date?

A. In the later part of 1921.

Q. Where was the Inman-Poulsen Company that

you refer to located at that time?

A. In Portland, Oregon.

Q. At or about that time did you see any other

Ross carriers in and around Portland, Oregon?

A. Yes, I did.

Q. Will you state where, if you please?

A. At the Jones Lumber Company and the Clark

& Wilson Lumber Company in Portland, Oregon.

Q. Will you state whether or not the Clark &
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Wilson Lumber Company you refer to is one of the

defendants in this cause ? A. Yes, it is.

Q. Do you recall the approximate date upon

which you saw this Ross carrier at the defendant

Clark & Wilson's plant?

A. About the middle of 1923.

Q. Have you any present recollection of the con-

struction and operation of the Ross carrier which

you saw in possession of the defendant Clark & Wil-

son Lumber Company at that time?

A. Yes, I have.

Q. How do you happen to recall seeing a Ross

carrier at the plant of the Clark & Wilson Lumber

Company in 1923

1

A. We had sold two hydraulic lift Gerlinger

carriers to the Clark & Wilson Lumber Company

prior to that time. They were giving a great deal

of trouble and I made numerous trips to the Clark

& Wilson Lumber Company to service those Ger-

linger carriers, and I recall on one of those trips

seeing the Ross carriers, very shortly after their

arrival at the Clark & Wilson Lumber Company's

plant.

Mr. Fryer: May the witness be shown photo-

graphs Defendants' Exhibits 38-A, -B, and -C, and

ask you to state how the construction of the machine

shown in those photographs compares with your

recollection of the construction of the Ross carrier

[534] which you saw at the plant of the defendant

Clark & Wilson Lumber Company in 1923 ?
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A. It is substantially the same.

Q. Do you see any respect in which the machine

on those photographs Exhibits 38-A, -B and -C dif-

fers from the recollection which you have of the

construction of the Ross carrier at Clark & Wil-

son 's in 1923 ?

A. Yes, there is some difference in the frame

structure and there is some difference in construc-

tion of a vertical red rod which is part of the stop

mechanism.

Q. I now show you a photograph, Defendants'

Exhibit 55, and ask you to state how the construc-

tion of the red stop mechanism shown on that photo-

graph compares with your recollection of the stop

mechanism contained in the Ross carrier seen by

you at defendant Clark & Wilson's plant in 1923?

A. It is substantially the same.

Q. On the photographs 38-A, -B and -C a por-

tion of the machine is colored green. Will you state

what that part of the mechanism is, please 1

A. The green mechanism is the frame.

Q. And will you tell us with respect to the other

parts on the photographs Exhibits 38-A, -B and -C

which have various colors applied to them wThat each

colored structure is?

A. The purple mechanism is the load-lifting

means, the yellow mechanism is the power-trans-

mission means, the orange mechanism is the auto-

matic brake, and the red mechanism is the automatic

stop mechanism.
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Q. And in your previous testimony you have re-

ferred to some stop mechanism as load-controlled

and others as lift-controlled. Will you state whether

or not this stop mechanism of the Ross carrier is a

load-controlled or lift-controlled stop ?

A. The red mechanism on the Ross carrier in

these three exhibits is a lift-controlled stop.

Q. On the photograph before you, Defendants'

Exhibit 38-C, I [535] call your attention to the two

yellow circular structures lying between the yellow

vertical pipes at each side of the machine and ask

you to state what that yellow structure is?

A. That yellow structure on Exhibit 38-C is the

reversing clutch mechanism.

Q. What type of clutch is that? Is it a mechan-

ical jaw clutch or friction clutch?

A. It is a friction clutch.

Q. In that same photograph there is a red rod

extending from the far side of the machine to that

yellow reversing clutch which you have just de-

scribed. Will you state what if anything movement

of that red rod has to do with operation of the yel-

low reversing clutch?

A. This horizontal red rod showing towards the

far side of the machine actuates the reversing clutch

mechanism.

Q. And what does the actuation of the reversing

clutch mechanism do in the operation of the machine

as a whole?



vs. Willamette-Hyster Co. et al. 589

(Testimony of Gustav A. Grab.)

A. This rod returns the clutch to neutral posi-

tion when it is actuated by the lift controlled stop

mechanism of which this red rod is a part.

Q. Now, will you look at the photograph Ex-

hibit 38-B and the vertically disposed red rod ap-

pearing on that photograph and state wThat if any-

thing that red mechanism there has to do with the

operation of the red mechanism you have just de-

scribed on the photograph 38-C?

A. This red vertical rod actuates the horizontal

rod I just described through the linkage at its top

end.

Q. And what if anything is contained in this

Ross machine shown on Exhibit 38-B to actuate that

vertically disposed red rod shown on that photo-

graph ?

A. When the load-lifting means moves in either

direction the red stop lug which is fastened to the

red lifting means and is shown just below the green

horizontal channel member of the frame strikes

—

the red stops wThich are fastened to the vertical

[536] rod at the lower end of the rod and on the

rod just above the horizontal frame channel mem-
ber whenever the load-lifting means reaches its

upper or lowTer limits.

Q. And will you state whether or not that oper-

ation occurs irrespective of the presence of a load

in the load-lifting means'? A. Yes, it does.

Q. Now, what relationship, if any, exists be-

tween this orange-colored mechanism on the photo-
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graph 38-C and the red mechanism which you have

just described?

A. The red lift-controlled stop mechanism auto-

matically applies the orange brake mechanism when-

ever the load-lifting means reaches a predetermined

position in either direction, and upon the reaching

of this predetermined point it places the power-

transmission means into neutral position.

Q. When you saw defendant Clark & Wilson's

Ross carrier having the construction which you have

just pointed out on the photographs Exhibits 38-A,

-B and -C did you or did you not communicate any

information concerning that Ross carrier to Mr.

Gerlinger ?

A. Yes, I immediately called Mr. Gerlinger 's

attention to this automatic stop control and auto-

matic brake mechanism.

Q. What if anything did Mr. Gerlinger do when

you told him that the defendant Clark & Wilson

Lumber Company was using this Ross carrier hav-

ing automatic upper and lower limit stops and

brake %

A. Nothing, to my best knowledge.

Q. At about what date, as nearly as you can re-

call, did you call Mr. Gerlinger 's attention to the

defendant Clark & Wilson Lumber Company's Ross

carrier having these automatic features?

A. Immediately after seeing the Ross carrier at

the Clark & Wilson Lumber Company, after its
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arrival at the Clark & Wilson plant, about the mid-

dle of 1923.

Q. Did you ever subsequently again call Mr.

Gerlinger 's at- [537] tention to defendant Clark &

Wilson's Ross carrier having these automatic fea-

tures which you have described?

A. Yes, I did repeatedly and on numerous occa-

sions.

Q. Will you state whether or not the nature of

your duties with respect to the carrier business of

the plaintiff was such that if Mr. Gerlinger had

taken any action with respect to this Ross carrier

you would have known of that fact ?

A. Yes, I would have known about it.

Q. Did you ever acquire any knowledge of any

act done by Mr. Gerlinger with respect to defend-

ant Clark & Wilson's Ross carrier which you told

him about in 1923? A. No, I did not,

Q. Will you state whether or not during your

employment by the plaintiff you had any occasion

to read any of the trade journals pertaining to the

business of the plaintiff ? A. Yes, I did.

Q. Will you name some of those trade journals,

please ?

A. The Timberman and the West Coast Lumber-

man.

Q. The Timberman which you refer to is a

monthly or yearly publication?

A. The Timberman is a monthly publication.
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Q. And will you state whether or not during

your employ by the plaintiff the monthly issues of

The Timberman were available at the plant of the

plaintiff? A. Yes, they were.

Q. Will you state whether or not any of the

products of the plaintiff wTere advertised in that

publication? A. Yes, they were.

Q. How frequently? A. Very frequently.

Q. Did you have anything to do with the placing

of advertisements of the products of the plaintiff in

The Timberman?

A. Yes, to the extent that I was the primary

factor in building up these advertisements. [538]

Q. Just what did you do in getting up the ad-

vertisements in that manner for The Timberman?

A. I arranged for photographs, arranged for

the posing of machines and operators for the tak-

ing of the photographs, I wrote the stories or the

descriptive matter appearing in the advertisements,

and built the ads up in general before they were

submitted to a regular advertising agency for final

publication.

Q. State whether or not in that work you con-

sulted with anyone connected with the plaintiff?

A. Yes, I did.

Q. With whom?
A. I freely consulted with Mr. Gerlinger.

Q. And in consulting with Mr. Gerlinger con-

cerning the ads of the plaintiff which were being
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prepared for The Timberman what use, if any, was

made of any issues of The Timberman %

A. We carefully looked through the issues for

competitive advertisements, or advertisements of

competitive carriers.

Q. Did you find any advertisements of compet-

ing concerns in The Timbermans so examined by

you and Mr. Gerlinger? A. Yes, we did.

Q. Will you name some of them, please %

A. Advertisements by the Ross Carrier Com-

pany.

Q. That is the Ross Carrier Company of Benton

Harbor, Michigan, that you have previously re-

ferred to? A. Yes.

Q. And what did you see in the advertisements

of that concern while you and Mr. Gerlinger were

examining issues of The Timberman?

A. We saw general descriptions of the Ross car-

riers, and in one case the mention of automatic stops

in the load-lifting mechanism.

Mr. Fryer: May I see Defendants' Exhibit 22,

please %

The Master: 22 was that?

Mr. Fryer: 22.

Q. (By Mr. Fryer) I show you Defendants'

Exhibit 22, being a [539] page from the December,

1925 issue of The Timberman, and ask you if you

recognize in that exhibit any of the Ross Carrier

Company advertisements referred to in your

answer %
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A. Yes, I recognize the ad on page 170.

Q. Will you point out what if anything in that

advertisement is the matter which you referred to

as indicating the presence of the automatic limit

stops in the Ross carrier which you called to Mr.

Gerlinger's attention?

A. The paragraph reading as follows: "Hoist-

ing is positive and uniform at all four points of

lift. Automatic cutouts are provided to prevent

damage by unskilled operators. Load can be lifted

a fraction of an inch or more and instantly

stopped. '

'

Q. After termination of your employment by the

plaintiff what work, if any, did you undertake ?

A. I accepted a position with the Willamette

Iron & Steel Company of Portland, Oregon.

Q. On about what date?

A. On January 15, 1926.

Q. For how long a time did you work for the

corporation known as Willamette Iron & Steel Com-

pany?

A. Until about February 15th, 1929.

Q. Generally, wThat was the character of the

work which you did for that corporation through-

out those years ?

A. I was Manager of the Carrier Department in

charge of design, construction, sales of lumber car-

riers, and in charge of general things pertaining to

the management of the department.

Q. After February 15th, 1929 what did you do?
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A. I continued in the same capacity with the

Willamette-Ersted Company, the name of which

was changed to the Willamette-Hyster Company

about two years ago, to the present time.

Q. What relationship, if any, existed between

the carrier business of Willamette Iron & Steel

Company with wThich you were connected and the

carrier business of the Willamette-Ersted Com-

pany? [540]

A. The carrier business of the Willamette-Ersted

Company was a continuation of the carrier business

of the Willamette Iron & Steel Company. The Wil-

lamette Iron & Steel Company sold its rights in the

carrier business to the Willamette-Ersted Company

about February 15, 1929.

Q. Will you state whether or not you had any-

thing to do with the designing of a lumber carrier

for the Willamette Iron & Steel Company after you

accepted employment with it ?

A. Yes, I did.

Q. What did you do in that regard?

A. I designed a carrier for the Willamette Iron

& Steel Company in about—the beginning part of

September, 1926.

Q. Have you any present recollection of the

construction and operation of the carrier which

you designed for the Willamette Iron & Steel Com-

pany commencing in September of 1926 ?

A. Yes, I have.

Q. May the witness be shown Exhibits 65-A and

-B, please? Will you state how the construction of
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the carrier shown on the photographs Exhibits 56-A

and -B compares with your recollection of the car-

rier designed by you for Willamette Iron & Steel

Company in 1926?

A. It is substantially the same.

Q. Will you look at Exhibit 52 and state whether

or not you recognize the mechanism shown thereon

as any part of the carrier shown on the photographs

you have just referred to, Exhibits 56-A and 56-B.

A. Yes, I do.

Q. Will you state what you know about the

preparation of this chart, Exhibit 52.

A. I arranged for taking the photograph of the

mechanism shown in this chart.

Q. And will you state whether or not the photo-

graph so taken was the photograph of actual parts

taken out of one of the carriers having the construc-

tion of the one which you designed for Willa- [541]

mette Iron & Steel? A. Yes, it was.

Mr. Fryer: We now offer in evidence the chart

heretofore marked for identification as Defendants'

Exhibit 52.

The Master: Any objection?

Mr. Geisler: No.

The Master : It will be received.

(The chart heretofore marked for identifica-

tion Respondents' Exhibit 52 was thereupon

received in evidence.)

The Master: We will now take five minutes re-

cess.

(Short recess.)
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The Master : You may proceed.

Q. (By Mr. Fryer) I show you a photograph

marked Defendants' Exhibit 43 for identification

and ask you to state whether or not you recognize

the machine shown on that photograph ?

A. Yes, I do.

Q. Will you state whether or not it is a product

manufactured by Willamette-Hyster Company, one

of the defendants herein?

A. Yes, it is.

Q. Will you explain if you know how the

machine shown on this photograph, Defendants' Ex-

hibit 43 for identification, happens to have one

wheel removed?

A. One wheel was removed to allow us to see at

a glance the mechanism colored on this photograph.

Mr. Geisler : What is the exhibit ?

The Witness : 43.

Q. (By Mr. Fryer) Is there anything else in

the machine shown in the photograph, Exhibit 43

for identification, which is different from the nor-

mal condition of the machine as used in business?

A. Yes. Several counterweights at the extreme

left side of the photograph were removed and the

cover covering a reversing clutch mechanism was

lifted up also to further facilate the view of [542]

the colored mechanism.

Q. Except for these arrangements in the ma-

chine made for the purpose of taking this photo-

graph, will you state whether or not the photograph,
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Exhibit 43, is a true and correct representation of

the construction and arrangement of parts of the

Willamette-Hyster machine shown on that photo-

graph? A. Yes, it is.

Mr. Fryer: We now offer in evidence the pho-

tograph heretofore marked for identification and

ask that it be marked Defendants' Exhibit 43.

Mr. Geisler: No objection.

(The photograph heretofore marked for iden-

tification Respondents' Exhibit 43 was there-

upon received in evidence.)

Q. (By Mr. Fryer) Have you any enlargement of

the photograph, Defendants' Exhibit 43, which will

show the parts of the machine more clearly?

A. Yes, I have.

Q. Will you state whether or not the enlarge-

ment which is now placed before you is a true and

correct reproduction of the photograph, Exhibit

43, which you have just identified?

A. Yes, it is.

Q. And will you state whether or not the colors

which appear on this enlargement are placed in the

same manner on the enlargement as they appear on

the small photograph, Exhibit 43?

A. Yes, they are.

Mr. Fryer: We now offer in evidence the en-

larged photograph of the Defendants' Exhibit 43

and ask that it be marked Defendants' Exhibit 58.

Mr. Geisler: No objection.
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The Master: It becomes Respondent's Exhibit 58.

(The enlarged photograph of Respondents'

Exhibit 43 heretofore marked for identification

Respondents' Exhibit 58 was thereupon re-

ceived in evidence.) [543]

Q. (By Mr. Fryer) When did the defendant

Willamette-Hyster Company first manufacture a

carrier as shown on the photograph, Defendants'

Exhibit 58? A. Early in 1935.

Q. What, if anything, did you have to do with

the designing and development of that Willamette-

Hyster carrier shown on the photograph, Defend-

ants' Exhibit 58?

The Master: Pardon me. Is that '35 or '25. I

didn't get it.

Mr. Fryer : Oh, '35 is the year.

The Witness: '35.

Mr. Fryer : Will you read the question, Mr. Re-

porter.

(Last question read.)

A. I designed and developed the machine shown

in this exhibit.

Q. Will you state what parts, if any, of the mech-

anism shown on Exhibit 58 are interchangeable

with mechanism contained in Defendant Clark &
Wilson's Willamette carrier shown on the photo-

graphs, Exhibits 56-A and 56-B ?

Mr. Geisler: I object to that question, your

Honor. I don't see its materiality. This machine

was built in 1935. We admit it is not an infringe-
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ment, or intended to be an infringement, of the

plaintiff's patent. Of course, if your Honor would

like to know its construction we have no objection

to that, but we can't see any materiality.

The Master : What do you claim for it ?

Mr. Fryer: We have this very definite purpose

in this item of proof, your Honor: The machine

shown on the photograph, Exhibit 58, is admittedly,

and of record, something outside of the patent in

suit. In other words, that is in the same position

as a prior art patent. It is a construction which is

admittedly not within the monopoly of the patent.

Now we are going to show by this proof that the

accused structure in the defendant's machines is

identical with this structure which is said to be

outside of the patent and thereby prove that the

accused structure does not infringe any more than

this structure, which is admittedly outside [544] of

the patent, infringes. In other words, it is part of

our proof of lack of an infringement. In other

words, we are going to have two items of proof of

this character in this case. We are going to show

first the accused combination is identical with prior

art combinations to show there is no infringement,

because obviously the prior art cannot infringe. If

we are identical with the prior art combination we

do not infringe. Secondly, if our accused combina-

tion is identical with any other combination which

for some other reason does not infringe, again, that

is refutation of the charges of infringement. So
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by proving the identity of the combination with

the combination found in this machine which, as of

record, does not infringe, we shall also prove non-

infringement, and this evidence is material and

relevant to that issue.

Mr. Geisler: When counsel speaks of prior art,

of course, your Honor, v/e are thinking only of the

art which was prior to the patent, not an invention

following the date of the patent, and so on. I can't

connect the two. We admit again that construction

there shown does not infringe upon our patent, and

at any future time if there is a machine of similar

nature as this exhibit, Defendants' Exhibit 58, why,

it will be again for your Honor to pass upon it ; and

I may say in advance now any similar construction

we shall not claim to be an infringement upon it.

Mr. Fryer : That is not my point, if your Honor

please. I don't know if I make myself clear, but we

don't contend that this carrier shown on Exhibit 58

is a machine which was built prior to the making of

the Gerlinger patent. We do have this very defi-

nite state of facts, though: The record conclusively

shows that the machine shown on Exhibit 58 does

not contain any combination which infringes the pat-

ent in suit. In other words, we can take it that

whatever is in that machine is outside of the patent.

Now we are going to show that in the machine wThich

is accused to be an infringement the only structure

which has any relationship to this suit is a structure
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identical [545] in construction, mode of operation

and function with the structure contained in this

Willamette carrier, which is admittedly outside of

the patent. That is a very direct way of proving the

lack of identity then between the combination of

the patent in suit and the accused combination.

That is the sole purpose of using this machine. We
are not contending that machine itself was built at

this anterior date.

Mr. G-eisler: I can't quite followT counsel, but for

the purpose of cutting it short I will say to your

Honor, accept it subject to the objection and pass

on it later.

The Master: Well, in view of the statement of

of counsel the objection will be overruled and the

testimony will be received. At some subsequent time

in the case I shall be glad to have counsel for the

complainant reveal to the Master his theory on why

this particular construction does not infringe or

does not disclose the principles or the elements of

the patent in suit. I don't want to take the time

now unless counsel desires to do so now. I don't

think it is necessary at the present time. I shall be

glad to have you discuss that, however, later on.

You may answer the question. Do you remember

what it is?

The Witness: May I have the question read,

your Honor?

The Master: Yes.

(Last question read.)
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Q. The reverse clutch mechanism shown in yel-

low at the extreme left of chart, Exhibit No. 58,

with the orange brake mechanism is a part of the

reversing clutch mechanism, is interchangeable with

the reversing clutch mechanism and the orange

brake which is a part of the reversing clutch mech-

anism shown at the extreme right of Defendants'

Exhibit No. 56-B.

Q. (By Mr. Fryer) When you say that the

parts on those exhibits you have been referring to

are interchangeable, will you state whether or not

you mean that you could take the part you refer to

out of one machine and place it in the other machine

and have it function there just as well as the part

originally [546] in that machine?

A. Yes. The parts are exactly the same and

interchangeable.

Q. Will you state how the mechanism colored in

red on the chart, Exhibit 58, and the red mechanism

on the photographs, Exhibits 56-A and 56-B, com-

pare in function?

A. The parts in red on those two exhibits func-

tion substantially the same.

Q. And in their respective machines what do

these red mechanisms do ?

A. They are automatic lift control stops in both

machines.

Q. When you say lift control stops do you mean

stops which function automatically irrespective of

the presence of a load in the machine?
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A. Yes.

Q. Will you briefly explain what the purple

mechanism is on the chart, Exhibit 58, and how it

works in that machine?

A. The purple mechanism at the extreme right

of the chart in Exhibit 58 is the load lifting mech-

anism. It moves up and down in the green vertical

guides shown.

Q. What use is made of those two horizontal ex-

tending members colored purple at the extreme

right of the chart, Exhibit 58?

A. Those purple members at the very extreme

end of the chart are the load arms or a form of load

platform of the load lifting mechanism.

Q. How are they used in practice?

A. These load arms or platforms are pushed

under a load. The load for carriers is ordinarily

placed on stands which are some distance above the

ground so that the shoes or hooks or platforms may

be pushed or drawn under the load.

Q. I show you Defendants ' Exhibit 42 for iden-

tification and ask you to state whether or not the

machine and the load shown in that photograph

illustrates the operation which you have just de-

scribed with the machine shown on Exhibit 58.

A. Yes.

Q. Will you state what you know about the

photograph, Defendants' [547] Exhibit 42, in so

far as the taking of it is concerned ?
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A. I arranged for the taking of this photograph.

Q. Were you present when it was taken'?

A. Yes.

Q. Is it a true and correct representation of the

machine and as it was when the photograph was

taken ? A. Yes, it is.

Mr. Fryer : We now offer in evidence the photo-

graph heretofore marked for identification and ask

that it be received as Defendants' Exhibit 42.

Mr. Geisler: It is another type of the load lift-

ing device?

Mr. Fryer: It is the same machine, Mr. Geisler.

Mr. Geisler: The same machine'? No objection.

The Master: It will be received.

(The photograph hertofore marked for iden-

tification Respondents' Exhibit 42 was there-

upon received in evidence.)

Q. (By Mr. Fryer) Will you state whether or

not the machine shown on the photograph you have

just identified, Exhibit 42, is the same machine as

the one shown on the chart, Exhibit 58 ?

A. Yes, it is.

Q. And will you state whether or not the load

of lumber as carried by the machine shown in the

photograph, Exhibit 42, represents the usual and

customary operation of that product of the defend-

ant Willamette-Hyster Company?

A. Yes. This machine was specifically designed

for handling lumber along with other materials.
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Q. Will you state whether or not the defendant

Willamette-Hyster Company advertises to the trade

this machine shown on the photograph, Exhibit 42,

as one to be used for handling lumber"?

A. Yes, we do.

Q. I ask you to look at Defendants' Exhibit 41

for identification and ask you to state whether that

is one of the circulars used by the defendant Willa-

mette-Hyster Company in making the [548] type

of advertisement you have just referred to.

A. Yes, it is.

Mr. Fryer: We now offer in evidence the circu-

lar heretofore marked for identification and ask

that it be received as Defendants' Exhibit 41.

Mr. Geisler: No objection.

The Master: It will be received.

(The circular of Willamette-Hyster Com-

pany heretofore marked for identification Re-

spondents' Exhibit 41 was thereupon received

in evidence.)

Q. (By Mr. Fryer.) What is it in the machine

shown on the chart, Exhibit 58, which elevates the

purple load lifting device in the manner described

by you a moment ago*?

A. The power transmission means shown in

yellow.

Q. And will you just briefly describe what is

comprised in that yellow mechanism which trans-
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mits power to the load lifting device'?

A. A reversing clutch, which receives its power

from a gas engine. The power is transmitted

through worm gearing on the far side of the ma-

chine and can't be seen, through a cable to the load

lifting means. The cable winds on cable drums

which are part of the wTorm gearing mechanism.

Q. Is there any mechanism in that machine on

Exhibit 58 for operating the yellow7 reversing clutch

by hand? A. Yes.

Q. Will you point it out, please ?

A. The top of the brown hand lever is shown

just under the steering wheel and just above the

gasoline tank.

Q. What mechanism does that brown hand lever

operate to control the clutch in the manner you de-

scribed a w^hile ago?

A. This hand lever operates the horizontal yel-

low link or shaft through a cross shaft on which the

hand lever is fastened.

Q. I notice that that cross shaft which you have

just referred to has a depending member on the end

wThich we see in the photo- [549] graph, Exhibit 58,

and with the red mechanism of the photograph ap-

parently connected to the lever at that point. Will

you explain what that red linkage connected to that

end of the shaft at that point has to do in the opera-

tion of the clutch?

A. The red mechanism is the automatic stop

mechanism for returning the clutch to neutral posi-
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tion automatically when the load lifting means

reaches a predetermined position in either direction.

Q. Just briefly will you tell us how that red

mechanism works in doing that ?

A. A stop on the load lifting mechanism strikes

a corresponding stop on the red linkage at the up-

per limit of the travel of the load lifting means and,

through the linkage, draws the clutch to neutral

position.

Q. And it draws the clutch to neutral position

through what member shown on Exhibit 58?

A. Through the horizontal yellow member to

which the horizontal red member is attached at

about the center of the chart.

Q. I notice that this horizontal yellow member

or rod which you have referred to has orange col-

ored mechanism attached to it near the left hand

end of the chart, Exhibit 58. Will you explain what

connection, if any, there is between that yellow

clutch operating shaft and that orange colored

mechanism ?

A. The orange colored mechanism is the auto-

matic brake mechanism and is attached to the hori-

zontal yellow shaft at this point and is actuated by

the yellow shaft. The point I refer to is the end of

the yellow colored structure towards the right side

of the chart.

Q. Now just in general, will, you state how the

operation of this machine shown on Exhibit 58,
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which you have just described, compares with the

operation of the corresponding parts in the ma-

chine shown on the photographs, Defendants' Ex-

hibits 56-A and 56-B? Are they substantially the

same or substantially different?

A. It is substantially the same. [550]

Q. Will you tell us how Clark & Wilson's Willa-

mette carrier, shown on the photographs, Defend-

ants' Exhibits 56-A and 56-B, compares in construc-

tion and operation with the carrier which you de-

signed for Willamette Iron & Steel Company in

1926? A. It is substantially the same.

Q. And will you state whether or not Willa-

mette Iron & Steel Company marketed that carrier

which you designed for it in 1926?

A. Yes, it did.

Q. HowT soon after your design of it in 1926 did

it do so ?

A. We sold the first machine at the end of 1926

and delivered it early in 1927.

Q. And will you state whether or not manufac-

ture and sale of machines having that construction

and operation was continuously carried on after that

date by Willamette Iron & Steel and its successors %

A. Yes, it was.

Q. Will you also state whether or not Willa-

mette Iron & Steel in any way advertised the ma-

chine so designed by you for it in 1926 ?

A. Yes, it did.
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Q. In what way?

A. We placed advertisements in trade publica-

tions at regular intervals. We distributed literature

and we advertised the machine in direct contact

selling.

Q. Will you state whether or not in all this ad-

vertising and publicizing of the machine so designed

by you in 1926 the various features of the construc-

tion of that machine were disclosed and described?

A. Yes, they were.

Q. How much has such advertising and pub-

licizing of that machine and construction been car-

ried on by the Willamette Iron & Steel and its suc-

cessors in business ?

A. Ever since the beginning of 1927.

Q. And just roughly can you tell us approxi-

mately how many carriers having the construction

and operation of the one designed by you [551] for

Willamette Iron & Steel in 1926 have been manu-

factured and sold since that date?

A. Over three hundred.

Q. I show you Plaintiff's Exhibit 2, a copy of

the Gerlinger patent in suit, and ask you to state

whether or not you have heretofore read that pat-

ent; and, if you have a copy with you, you might

refer to it there. A. Yes, I have.

Q. Do you understand the construction and

operation of the machine shown in the drawings of

that patent, Exhibit 2? A. Yes, I do.
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Mr. Fryer: Now, if your Honor please, I think

that the evidence from here on will be more readily

understood and appreciated if we be accorded an

opportunity to demonstrate to the Court various

machines containing the structures about which we

are going to talk. We have a room arranged with

the machines in it where they can be operated, and

some questions can be addressed to the witness at

that point, so that there will be a record of what

we say there ; and if that procedure can be followed

I think it will expedite the evidence as a whole and

facilitate an understanding of that evidence. For

that reason I would suggest, then, that we might

adjourn at this time and convene again a half hour

sooner at this show room that we have arranged and

continue the hearing in that manner, or we can pro-

vide transportation, if your Honor cares to.

The Master: I am perfectly willing to go out

there. I think, however, that I understand how the

mechanisms work. Upon the question of any diffi-

culties in operation perhaps I haven't been advised

by any testimony.

Mr. Fryer: Some of the operations which we

purpose to perform on the machines will be re-

flected in the testimony of the witness and in that

way will become a matter of record.

The Master: I think when we adjourn we will

adjourn until two [552] o'clock, due to the fact Mr.

Geisler has made an appointment with which an

earlier meeting would conflict, But I wonder if

there are not some matters we can take up now
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and use up this time, without destroying the con-

tinuity of your case.

(The photostatic enlargement of the drawings

of patent in suit heretofore marked for identifi-

cation Respondents' Exhibit 25 was thereupon

received in evidence.)

Mr. Fryer : And Exhibits 39 and 40, which were

marked for identification at the request of the de-

fendant, we can relieve your Honor of the custody

of. We will not offer those. We will take those

back and take those two exhibits out of the record.

The Master: 39 and 40 are withdrawn.

The Master: We will adjourn then until two

o'clock.

(Whereupon, at 11:41 o'clock A. M., Novem-

ber 30th, 1936, a recess was taken until 2:00

o'clock P. M., to reconvene at Twenty-eight

and Sandy Road.)

Afternoon Session.

2 :00 P. M.

The Master: Proceed.

G. A. GRAB
thereupon resumed the stand as a witness in behalf

of the defendant herein and further testified as

follows

:

Direct Examination

By Mr. Fryer (Continued) :

Q. Do you find here the machine of the Ger-

linger patent previously described in your testi-
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mony and shown in the photographs, Defendants'

Exhibits 44-A, 44-B and 44-C?

A. Yes, I do.

Q. That is the machine before you with the sign

on it, " Elevator of Gerlinger Patent"?

A. Yes, it is. [553]

Q. I notice parts of that machine have been

painted different colors. Will you state what corre-

spondence, if any, there is between the colors on

that machine and the colors on the photographs,

Defendants' Exhibits 44-A, 44-B and 44-C?

A. The colors on the machine correspond with

corresponding parts on the photographs colored the

same way.

Q. Will you now operate the machine of the Ger-

linger patent with a load of lumber in it in a man-

ner to illustrate how the black bar in the machine

corresponding to the part 67 of the Gerlinger pat-

ent functions to move the clutch to neutral and

stop the load lifting means wThen the load strikes

that black bar?

A. Yes. (Witness operates machine.) I have

done so.

Q. Mr. Fryer: I will state, your Honor, if

there are any of these operations you care to have

repeated we will repeat them as we go along, if

you will indicate the ones you want repeated.

The Master: There is one question I would like

to ask. I note on the downward movement of the

load there is an automatic stoppage but in order to
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disengage the shoes an additional operation was in-

dicated. Is that entirely manual?

A. No, your Honor. The downward stopping is

entirely automatic.

The Master: Well, after the automatic stopping

had occurred there seemed to be an additional move-

ment to disengage the shoes from the load. Was
that automatic or manual ?

A. Automatic. The machine is old and I am
afraid to run it too fast or hard, because I am
afraid I might break something on it. I can dem-

onstrate that again to your Honor, if you would

like to have me.

The Master: Well, I don't know that that is

necessary. But the movement that you made was

not due to anything except the age of the machine ?

A. That is right, your Honor.

Q. (By Mr. Fryer) Now will you arrange the

load of lumber in the machine of the Gerlinger pat-

ent in a manner to demonstrate whether it can

strike the frame of the machine without engaging

the black [554] bar corresponding to the bar 67 of

the Gerlinger patent? A. Yes.

Q. Just a minute, Mr. Grab. Have you arranged

the lumber in that manner? A. Yes.

Q. Will you now elevate the load in the machine

until the upper side of the load strikes the under

side of the frame of the machine, so that we may
observe whether or not the black bar corresponding

to 67 of the patent will function in that operation?
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A. Yes. (Witness operates machine.) The load

is a little too high. (The witness here moved for-

ward the three upper tiers of lumber in the ma-

chine.)

The Master : Is it now in neutral ?

A. Yes. (Witness operates machine.)

Q. (By Mr. Fryer) In that last operation did

anything in the machine automatically move the

clutch to neutral position, or were you required to

manually move the clutch to neutral position in

order to stop the upward movement of the load

lifting means?

A. I was obliged to manually move the mechan-

ism to neutral position.

Q. And why was that?

A. Because the load did not strike the auto-

matic load control stop.

Q. That is, it did not strike the stop prior to

striking the frame ? A. It did not.

Q. About how great a difference is there be-

tween the top of the load which struck the frame

and the portion of the load which now underlies but

does not touch the black bar corresponding to bar

67 of the Gerlinger patent?

A. About five inches.

Q. (By Mr. Fryer) Do you find here defend-

ant Clark & Wilson's Ross carrier shown in the

photographs, Defendants' Exhibits 38-A, [555]

38-Band38-C? A. Yes, I do.
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Q. Will you state how the coloring which ap-

pears on the various parts of that machine corre-

sponds with the colors on the photographs, Defend-

ants ' Exhibits 38-A, 38-B and 38-C?

A. It is the same.

Q. Will you now start the load lifting means of

the Clark & Wilson's Ross carrier moving upwardly

without any load on it and show the Court what

will happen without any further manipulation of

the machine?

A. Yes. (Witness operates machine.) I have

done so.

Q. I notice that in the operation just performed

on the defendant Clark & Wilson's Ross machine

the load lifting means reached an upper limit and

stopped at that point without any load in the ma-

chine. Will you describe briefly how that operation

compares with the operations performed by you on

the machine of the Gerlinger patent ?

A. In the Gerlinger machine it was necessary for

a load to strike a load controlling stop to draw the

power transmission mechanism to neutral position.

In this machine the red stop mechanism drew the

load control—the power transmission means to neu-

tral position without a load in it when the load

lifting means reached its upper limit.

Q. When you say "this machine", you refer to

Clark & Wilson's Ross carrier?

A. Yes, the Clark & Wilson Ross carrier.
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Q. Now do you find here the defendant Clark &

Wilson's Willamette carrier, shown in the photo-

graphs Defendants' Exhibits 56-A and 56-B?

A. Yes.

Q. What relationship is there between the col-

oring appearing on this machine and the coloring

appearing on those photographs, Exhibits 56-A and

56-B?

A. Corresponding parts are colored the same in

the machine and in [556] the exhibits referred to.

Q. Now will you operate the defendant Clark &
Wilson's Willamette-Hyster carrier without a load

in it and start the load lifting means up and let the

Court see what will happen without any further

manipulation of the machine ?

A. Yes. (Witness operates machine.) I have

done so.

Q. In that operation was it necessary to manipu-

late any part of the machine in order to terminate

movement of the load lifting means in either direc-

tion? A. No, it was not.

Q. And that operation was made without any

load in the machine? A. Yes, it was.

Q. Do you find here a machine corresponding to

the Willamette-Hyster 's machine shown on the

photographs, Exhibits 42 and 43 ?

A. Yes, I do.

Q. Will you state how the coloring on that ma-

chine compares with the coloring appearing on the

photographs 42 and 43?
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A. The coloring is the same on corresponding

parts of the machine as on the photographs.

Q. Can you operate this machine, such as shown

in the photographs, Exhibits 42 and 43, with the

load of lumber on the load lifting means and demon-

strate what will happen if the load lifting means

are started upwardly and no further manipulation

of the machine is had?

A. Yes. (Witness operates machine.) I have

done so.

Q. Will you state whether or not the presence

of the load in the machine of the photographs, Ex-

hibits 42 and 43, had anything to do with the auto-

matic termination of upwTard movement of the load

lifting means ? A. It did not.

Q. In other words, in the operation of the ma-

chine showrn in Exhibits 42 and 43 did you perform

any manual operation to terminate upward move-

ment of the travel of the load lifting means ? [557]

A. I did not.

Q. Did you perform any manual operation to

terminate downward movement of the load lifting

means ? A. No, I did not.

The Master: Would you mind operating this

once again?

The Witness: Yes. (Witness operates machine

again.) I have done so.

Q. (By Mr. Fryer) Will you point out in the

defendant Clark & Wilson's Willamette carrier

where there is located the mechanism which corre-
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sponds to the orange colored mechanism in the

small machine shown in photographs, Exhibits 42

and 43?

A. At the front end or the near end of the ma-

chine you can see it from underneath.

Mr. Fryer: Now, if the Court, please, I will

suggest if opposing counsel have any questions that

they care to ask with respect to the machines we

have no objection to their doing so at this time. If

not, why, then we are through with everything that

the defendant wishes to present here at this time.

Mr. Geisler: No. The questions we can ask in

the cross examination in the regular course.

The Master: Very well, gentlemen. If there is

nothing more we will reconvene at the court room.

(Thereupon at 2:32 o'clock P. M. proceedings

were adjourned to be resumed at the court

room, and at 2:48 o'clock P. M. proceedings

were reconvened at the court room, as fol-

lows:)

G. A. GRAB
thereupon resumed the stand as a witness in be-

half of the defendants herein and further testified

as follows:

Direct Examination

By Mr. Fryer (Continued) :

The Master : You may proceed.

Mr. Fryer: We now offer a copy of the prior

patent to Dingee, No. 414380, and ask that that be
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marked Defendants' Exhibit 59; and we will hand

the judge a copy for his own use. [558]

The Master: Any objection?

Mr. Geisler: I don't think that was cited as an

anticipation patent. It gives the prior art; is that

it?

Mr. Fryer : It is not pleaded in the answer as an

anticipation.

Mr. Gleisler: And you won't rely on it for that

purpose, either?

Mr. Fryer : No ; we are relying on it as showing

the state of the prior art.

Mr. Geisler: Only.

The Master : It will be received for that purpose.

It becomes Respondents' Exhibit 59.

(The patent to Dingee, No. 414380, was

thereupon received in evidence and marked Re-

spondents' Exhibit 59.)

Q. (By Mr. Fryer) Have you studied, and do

you understand, the machine shown in the drawings

and described in the specification of the Dingee pat-

ent, Defendants' Exhibit 59? A. Yes.

Q. I show you a chart and ask you to state

whether you have compared the drawings appearing

on that chart with the drawings on the Dingee pat-

ent, Defendants' Exhibit 59. A. I have.

Q. And will you state whether or not Figures 1

and 2 appearing on that chart before you are true

and correct copies of Figures 1 and 2 on the draw-

ings of the Dingee patent, Defendants' Exhibit 59?
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A. Yes.

Q. Except for the coloring which appears on the

chart? A. Yes, they are.

Q. I call your attention to the language appear-

ing at the right hand side of that chart before you

and ask you to state whether you compared that

language with any of the documents here in evi-

dence? A. Yes, I have. [559]

Q. Will you state whether or not it is a copy of

anything found in any of those documents; and, if

so, what?

A. It is a true copy of claim 4 of the plaintiff's

patent, Exhibit No. 2.

Mr. Fryer: We now offer the chart identified by

the witness and ask that it be marked Defendants'

Exhibit 60.

The Master: Is there any objection?

Mr. Geisler: Well, your Honor, that includes a

statement that the plaintiff's claim is connected

with that chart. The plaintiff's claim No. 4 has

nothing to do with that patent whatsoever. So I ob-

ject to it being included in that exhibit.

Mr. Fryer: Of course your Honor understands

the offer, not professing to say that language is

found in the Dingee patent but it is included in this

chart for convenience or reference merely, and it is

a true copy of what it purports to be.

Mr. Geisler: I ask that the statement of the

claim in connection with that patent be excluded,

because it simply befogs the matter. It is not a de-

scription of that patent whatsoever, your honor.
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The Master: Not a description of your patent or

that patent?

Mr. Gleisler: It is claim 4 of our patent, which

he associates with this prior patent, and it is not

described in any of the prior patents, except the

mere connection from the witness as he is trying

to do.

The Master: Well, with the statement of coun-

sel that the legend on the right hand side of this

exhibit, starting with the words "A lumber carrier

comprising", and including means a to f, inclusive,

are not a part of the description or claims in the

Dingee patent.

Mr. Geisler : That is correct, your Honor.

The Master : It will be received.

Mr. Geisler: That is correct, your Honor.

The Master: And it will become Respondents'

Exhibit 60. [560]

(The chart showing drawings in re Dingee

patent was thereupon received in evidence and

marked Respondents ' Exhibit 60.)

Mr. Fryer : We now hand your Honor a copy of

Exhibit 60 for your own use.

Q. Will you state briefly what kind of mechan-

ism is depicted by the drawings on the chart, Ex-

hibit 60? A. It is an elevator.

Q. In that elevator construction what is the

green mechanism shown on the chart ?

A. The green mechanism is the frame.
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Q. And what is that purple colored arrange-

ment shown on the chart, Exhibit 60?

A. The purple mechanism is the load lifting

means.

Q. Now there is some mechanism on the chart

which is colored yellow. Will you state what func-

tion in the machine that yellow mechanism per-

forms ?

A. The yellow mechanism is the power transmis-

sion means from a source of power to the load lift-

ing means.

Q. In this Dingee construction shown on the

chart, Exhibit 60, what is it that supplies the power

for operating the load lifting means %

A. No source of power is showai on the chart.

However, the description in the patent, Exhibit

No. 59, on page 1, lines 51 to 54, state, "any suit-

able motive power for imparting motion may be

used."

Q. Referring to Figure 2 of the drawings on the

chart, Exhibit 60, will you point out what part, if

any, in that figure is the one which receives motion

from such a source of power as you have described ?

A. The yellow reversing clutch mechanism

mainly consisting of friction drums, small b-1, small

b-2 and small c, receive the power from the source

of power.

Q. And what part in that Figure 2 is connected

to the source [561] of power, and by what means ?
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A. The belt pulley, small b, not colored, re-

ceives the power from the source of power and

transmits it through the shaft on which this belt

pulley is keyed and on which the clutch members

are also fastened.

Q. Referring to Figure 1 on the Dingee draw-

ings on Exhibit 60, will you indicate how the mo-

tion transmitted through the clutch mechanism as

you have described is employed to move the purple

load lifting means?

A. The reversing clutch mechanism drives the

yellow worm gearing consisting of worms small c-1

and worm gear small d-1, which drives a cable drum
on which a cable, capital A-3 is wound. This cable

passes over the yellow pulleys at the top of the

structure and is fastened to the top of the purple

load lifting means.

Q. In figure 2 of the Dingee drawings on Ex-

hibit 60 what, if anything, do the parts marked

large E-l and large E-2 do in the operation of the

mechanism as a whole ?

A. The yellow parts marked capital E-l, capital

E-2, are part of the clutch engaging mechanism.

Q. Now I notice in Figure 1 of the Dingee draw-

ings on Exhibit 60 a brown structure marked large

F. Will you explain what that mechanism is?

A. The brown structure marked capital F is an

endless cable for manually operating the reversing

clutch mechanism.
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Q. In Figure 2 on Exhibit 60 will you explain

ho.w that brown cable for operating the clutch is

connected with the clutch for the accomplishment

of that function?

A. This brown cable passes through slotted

clutch operating lever capital E-4. This lever inci-

dentally, is shown in dotted lines and is fastened to

clutch operating shaft, capital E.

The Master: E-4? Oh, I get you.

(Witness indicates on drawing.) [562]

The Master: All right. Go ahead.

The Witness: Lugs are fastened to this cable

above and below this lever and are indicated by the

letters small f-2.

Q. (By Mr. Fryer) In Figure 1 of Exhibit 60

I notice red members F-l, large F-l on the brown

cable you have described, and a red member A-l

on the purple load lifting means. Will you explain

what those red devices are in the Dingee construc-

tion?

A. Those red members are the automatic stop

members.

Q. What do they do in the operation of the

Dingee machine?

A. These red members automatically return the

clutch to inoperative position whenever they are

actuated by the load lifting means reaching its

upper or lower limits.

Q. And just how did they do that?

A. Red arm a when fastened to the top of the

load lifting means strikes lug F-l at the end of its
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upward travel, I mean at the end of the upward

travel of the load lifting means, and through the

medium of the endless cable drawT
s the reversing

clutch to neutral position.

Q. On Exhibit 60 I see some orange-colored

mechanism designated by the reference character

e-4. Will you explain what that device is in the

Dingee machine?

A. The orange mechanism e-4 is the automatic

brake.

Q. When does that automatic brake function in

the operation of the Dingee machine ?

A. This brake is automatically applied whenever

the power transmission means is returned to in-

operative or neutral position, either manually or

automatically.

Q. What is it in this Dingee construction wThich

makes that orange-colored brake mechanism oper-

ate automatically when the clutch is returned to

neutral ?

A. The brake lever e-4 is mounted on an orange

eccentric e-1. This eccentric is keyed to the clutch

operating shaft E and functions whenever the

clutch operating shaft is moved. [563]

Q. And I notice that on Exhibit 60 the structure

at the extreme left including the part A-2 and two

sheaves in the upper portion of the frame have not

been colored. Will you explain what that uncolored

portion of the Dingee structure on Exhibit 60 is ?
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A. The structure shown in Figure 1 is a duplex

system. The patent Exhibit Number 59 makes it

optional to use a single load lifting means, and we

have elected to only color this single load lifting

means.

Q. Well, I will now ask you to look at that small

model on the table near you and ask you to state

whether or not you had anything to do with its

construction ?

A. Yes, I arranged for and directed the making

of this model.

Q. Was anything used by you as a guide in the

construction of that model?

A. Yes, I used the Dingee patent, Exhibit Num-
ber 59, to guide me in the construction of this

model.

Q. What can you say, then, as to howT the con-

struction and arrangement of the parts in the model

and their operation compare with the construction,

arrangement and operation of the parts shown in

Figures 1 and 2 of the Dingee patent, Exhibit 59 %

A. They are substantially the same.

Mr. Fryer: We now offer in evidence the model

identified by the witness and ask that it be marked

Respondents' Exhibit 61.

The Master: Is there objection?

Mr. Geisler : No, Your Honor.

(The model referred to was thereupon re-

ceived in evidence and marked Respondents'

Exhibit 61.)
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Q. (By Mr. Fryer) Will you please explain

what relationship, if any, exists between various

colors appearing in the Dingee model, Respondents'

Exhibit 61, and the colors appearing on the Dingee

chart, Respondents' Exhibit 60?

A. The colors on parts on the model corre-

spond with identical [564] parts colored the same in

the chart in Exhibit 60.

Q. Is the Dingee model, Respondents' Exhibit

61, capable of operation under its owrn power?

A. Yes, it is.

Q. And will you state whether or not such opera-

tion under its own power is substantially identical

with the described operation of the Dingee mech-

anism shown and described in the Dingee patent?

A. Yes, it is.

Q. I have now started the motor in the Dingee

model and I will ask you to operate the manual con-

trol for the clutch to illustrate how such means can

be employed to initiate movement of the load lifting

means in an upward direction.

(The witness here demonstrated with Re-

spondents' Exhibit 61.)

Q. I notice that in the operation just initiated

by you the load lifting device colored purple in the

Dingee model moved upwardly and then came to a

stop without any further manipulation of the model

by you. Will you explain what caused that opera-

tion?
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A. The red arm fastened to the top of the load

lifting means automatically engaged the red stop

on the brown cable and drew the clutch to neutral

position.

Q. Now will you operate the Dingee model so as

to initiate downward movement of the load lifting

means ?

A. Yes. (Witness here demonstrated with Re-

spondents' Exhibit 61.)

Q. I observe that after having initiated down-

ward movement of the purple load lifting means in

the Dingee machine by manually operating the

brown cable the purple load lifting means came to

a stop without further manipulation on your part.

Will you state what caused that operation in the

model ?

A. The red arm fastened to the top of the load

lifting means contacted the red stop which is

fastened on the brown cable [565] below this arm

and automatically drew the clutch to neutral posi-

tion wThen the load lifting means reached its lower

limit.

Q. And when that occurred what if anything

happened to the orange-colored mechanism asso-

ciated with the yellow friction clutch ?

A. The orange brake was automatically applied

on the orange flange of the—of a part of the revers-

ing clutch mechanism.

Q. I notice that in its present condition the

Dingee model has its motor running and one shaft

of the reversing clutch mechanism is rotating while
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one of the three friction surfaces is held stationary.

Will you state whether or not that is the neutral

position of the reversing clutch mechanism?

A. Yes, that is the neutral position of the clutch

mechanism.

Q. Is there anything in the condition of that

orange-colored mechanism with the clutch in that

neutral position which indicates whether or not the

orange mechanism is performing any function?

A. The orange mechanism is applied on the sta-

tionary clutch member.

Q. And can you tell that in any way by inspec-

tion of that orange-colored brake mechanism?

A. Yes, it plainly contacts the clutch member

which is stopped.

Q. Now will you initiate movement of the load

lifting means again, if you will, and point out how

the brake functions when the clutch is removed

from neutral position ? That is, point out the condi-

tion of the brake when the clutch is no longer in

neutral.

A. (Witness demonstrating with Respondents

'

Exhibit 61.) The brake now plainly does not contact

this clutch member I mentioned before and the

brake is out of engagement.

Q. Will you now explain the function and oper-

ation of this yellow-colored shaft extending longi-

tudinally through the frame of the Dingee model

and having the forked lever colored yellow extend-

ing outwardly and engaging the brown endless

cable. [566]
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A. When I operate the brown cable I move the

yellow shaft—the yellow lever, rather, and thereby

turn the shaft, and through the eccentric at the ex-

treme end of the opposite,—at the opposite end to

the end to which the lever is fastened replace the

clutch into operative position (demonstrating).

Q. That is, the yellow horizontal shaft has at

one end two eccentrics, one colored orange for oper-

ating the brake and one colored yellow for operat-

ing the clutch, is that your understanding %

A. Yes.

Q. And at the opposite end that shaft has a

forked lever for engagement by the brown cable so

that the shaft may be rocked in the manner you

have previously described in the operation of the

machine % A. Yes.

The Master: What was that again please?

(The witness again demonstrated with Re-

spondents' Exhibit 61.)

Mr. Fryer: If Your Honor has any further

questions we will be glad to

The Master : No, I think not.

Mr. Fryer : That will terminate the examination

with respect to the model for the time being. From
your experience in constructing lumber carriers and

lift trucks will you state whether or not it would be

a practical thing to utilize the Dingee mechanism

shown in the model Respondents' Exhibit 61 in a

portable elevator adapted for not only lifting but

hauling loads?
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A. It would only require a small amount of me-

chanical skill to mount this device on wheels or on

a truck and thereby convert it into a portable ele-

vator.

Q. Why do you say it would require no great

amount of mechanical skill to do that ? [567]

A. I have seen a number of similar devices

mounted on wheels and trucks and have seen them

described in a prior patent.

Q. The prior patent you refer to is the patent

to Nicholson Number 1340458? A. Yes.

Mr. Geisler : What is that number again, please ?

Mr. Fryer: That is Number 1340458, Mr.

Geisler.

Mr. Geisler : What is the date of that, please ?

Mr. Fryer: May 18th, 1920. We now offer in

evidence the patent referred to by the witness and

ask that it be marked Respondents' Exhibit 62.

Mr. Geisler: I call to Your Honor's attention,

also, that this is merely a prior art patent, not cited

as anticipation.

The Master: I understand that to be the fact.

Mr. Fryer: It is not pleaded in the answer in

support of the technical defense of anticipation,

Your Honor.

The Master : It will be received for that purpose

and that purpose only.

(Said patent Number 1340458 to Nicholson

was thereupon received in evidence and marked

Respondents' Exhibit 62.)
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Q. (By Mr. Fryer) Have you studied and do

you understand the construction and operation of

the mechanism shown in the Nicholson patent, Re-

spondents' Exhibit 62? A. Yes, I do.

Q. I now show you a chart comprising four fig-

ures and ask you to state whether or not you have

compared those figures on the chart with the draw-

ings of the Nicholson patent, Respondents' Ex-

hibit 62? A. Yes, I have.

Q. And will you state whether or not those fig-

ures on the chart before you are true and correct

reproductions of the corresponding figures of the

Nicholson patent except for the colors appearing

on the chart? [568]

A. Yes, they are.

Q. And wT
ill you state, also, wiiat that language

is which appears in the lower right-hand corner of

the chart before you?

A. The language is a copy of claim 4 of the pat-

ent in suit.

Mr. Fryer: We now offer in evidence the chart

identified by the witness and ask that it be marked

Respondents' Exhibit 63.

Mr. Greisler: No objection, except that the recita-

tion that it is claim 4 is not included in the exhibit.

The Master: It is understood from the state-

ment of counsel that the legend appearing upon the

exhibit in question is not found in, but is a copy of,

the claim 4 of plaintiff's patent. That is correct, is

it not?
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Mr. Fryer: Let me have that statement again,

please.

(The statement by the Master was thereupon

read.)

Mr. Fryer : That is correct, Your Honor.

The Master: With that understanding the ex-

hibit will be received.

(The chart referred to was thereupon re-

ceived in evidence and marked Respondents'

Exhibit 63.)

Q. (By Mr. Fryer) Now, briefly, will you state

what mechanism shown in the Mcholson machine

is represented by each of the various colors which

are appearing on the chart Exhibit 63 ?

A. The green mechanism on the Exhibit 63 is

the frame, the purple mechanism is the load lifting

means, the yellow mechanism is the power transmis-

sion means, the red mechanism is the automatic stop

means, and the orange mechanism is the automatic

brake.

Q. Will you state whether or not that green

frame mechanism of Nicholson on chart Exhibit 63

is capable of standing by itself independently of the

brake mechanism which is shown associated with

that green frame on the chart %

A. Yes, it is.

Q. How is that accomplished in the Mcholson

construction? [569]

A. By unfolding legs number 8 and withdraw-

ing the truck or wheels from under the green frame.
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Q. And when the truck or wheels are so with-

drawn from beneath the green frame of the Nichol-

son structure on Exhibit 63 will you state whether

the elevator mechanism is capable of operation to

raise or lower a load ? A. Yes, it is.

Q. Now, in the Nicholson construction after the

truck or wheels have been removed from under the

green frame will you state how that green frame

and the elevator mechanism mounted therein com-

pares in construction and mode of operation with

the elevator mechanism found in the Dingee model?

A. It is substantially the same.

Q. I now direct your attention to the Dingee

construction as illustrated in the Dingee model and

ask you to state how the construction and mode of

operation of the reversing clutch of that model com-

pares with that of the friction reversing clutch in

the defendant Clark & Wilson's Willamette ma-

chine ?

A. They are substantially the same, because both

are reversing mechanisms.

Q. Referring now to the Dingee model, I will

ask you to state how the elevator mechanism con-

tained therein compares with the defendant Clark &
Wilson's Willamette carrier inasfar as the means

provided for automatically terminating movement

of the load lifting means is concerned ?

A. They are substantially the same.

Q. Why do you say that?
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A. They are both means to stop the power trans-

mission means when the load lifting means reaches

a predetermined extent in either direction without

a load or with a load.

Q. And how does that Dingee construction com-

pare with the construction in defendant Clark &
Wilson's Willamette carrier insofar as the provi-

sion of any manual means for operating the clutch

is concerned? [570]

A. They are substantially the same.

Q. Why so?

A. Both have means for manually placing the

power transmission means into operative or in-

operative position.

Q. Will you state whether or not you have any

difficulty in coming at that conclusion of substan-

tial identity between those manual means in Dingee

and in the Willamette machine in view of the fact

that the remote control between the handle and the

clutch in the Willamette machine is a system of

links and levers, whereas the remote control in the

Dingee model is a flexible endless cable ?

A. I have not.

Q. Why not?

A. Both are a form of remote control for the

same mode of operation and function.

Q. Will you state how the brake mechanism of

the defendant Clark & Wilson's Willamette carrier

compares with the automatic brake mechanism in

the Dingee model wThich you have pointed out and is
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colored orange in that model, insofar as their func-

tions are concerned?

A. They are substantially the same.

Q. And what is your reason for saying that ?

A. The brake—the orange brake mechanism in

the model, as well as in the Willamette carrier, in

the Clark & Wilson Willamette carrier, is auto-

matically applied whenever the power transmission

means is returned to neutral position manually or

automatically.

Q. Going back now to the Nicholson construc-

tion, will you briefly describe

The Master: Pardon me, may I ask a question

here?

Mr. Fryer: Yes, Your Honor.

The Master: Do I understand that in Dingee

you can throw the clutch into neutral by manual

operation? A. Yes, Your Honor. [571]

Mr. Fryer: Will you perform that demonstra-

tion on the Dingee model for the Court, please.

(The witness here made a demonstration with

Respondents' Exhibit 61.)

The Master: All right.

Q. (By Mr. Fryer) Going back to the Nichol-

son construction for a moment, will you briefly ex-

plain how the purple load lifting means in that

mechanism is arranged for movement in the ma-

chine as a whole, using the chart Exhibit 63 for

that purpose.
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Q. In Exhibit 63 the purple load lifting means

or platform is arranged to move up and down in

the vertical guides, in the vertical green guides

number 3 of the frame.

A. In that Nicholson elevator or carrier what

sort of power is employed for operating the hoist-

ing mechanism?

A. An electric motor is shown in the patent Ex-

hibit No. 62. However, it is stated on page 1, lines

76 to 70, " Other types and varieties of power plants

which are found suitable may be substituted for that

shown. '

'

Q. Briefly, will you describe how the yellow

power transmitting means of the Nicholson con-

struction, Exhibit 63, functions to transmit power to

the load lifting means and move it up or down in

the green frame?

A. The power is transmitted through the re-

versing mechanism in housing number 23 to worm
gearing number 22 and through cable number 51 to

the load lifting means. The cable 51 is wound on

cable drum number 21, which is driven by the worm
drive mechanism number 22.

Q. Will you state whether or not there is any-

thing in the Nicholson patent which shows or de-

scribes the particular con- [572] struction or ar-

rangement of the parts within the casing 23 which

controls the transmission of power?

A. The only description is the statement that it

is a reversing mechanism, without describing the

same, in the box 23.
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Q. With respect to the drawings, all that you

find, then, is merely that housing with an operating

handle extending to it, but nothing to show the in-

ternal construction of that mechanism, is that cor-

rect ? A. Yes.

Q. What is the function of that yellow part 23

in the Nicholson mechanism as a whole, inasfar as

the operation of the purple load lifting means is

concerned ?

A. The mechanism in part 23 is a reversing

mechanism to place the power transmission means

into operative or inoperative position.

Q. How about controlling the direction of travel

of the purple load lifting means ?

A. By moving brown handle number 25 into up

or down position the direction of travel is con-

trolled thereby, respectively.

The Master : 25 is that handle ?

A. Yes, Your Honor.

The Master: Where is it shown there—oh, yes,

I guess it.

Q. (By Mr. Fryer) Will you give us a brief

description of how the red means in the Nicholson

chart functions to automatically stop movement of

the load lifting means ?

A. A red stop arm number 44 which is fastened

to the top of the load lifting means contacts the

red lug or stop on the endless cable number 71 when

the load lifting means reaches its upper limit of

travel. Upon the arm 44 contacting this lug it auto-
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matically returns the power transmission means to

neutral position.

Q. And how does it do that?

A. The cable,—the endless cable, the red end-

less cable, [573] number 71, turns red shaft or

sleeve number 74, which has a bevel gear attached

to one end of it and which actuates a corresponding

bevel gear number 76. This corresponding bevel

gear number 76 is fastened to reversing mechanism

operating shaft number 24, which is shown in red

in Figure 1 of the Exhibit 63.

Q. Will you now explain how the orange-col-

ored mechanism in the Nicholson construction

shown on Exhibit 63 functions.

A. The orange mechanism is a brake which is

automatically applied whenever the power transmis-

sion means is returned to neutral position either

manually or automatically.

Q. Are the various mechanical parts of that

orange-colored automatic brake on Exhibit 63 shown

in detail in the Nicholson patent?

A. No, they are not.

Q. Now that you have described the functions of

the various parts of the Nicholson construction will

you explain very briefly how the machine as a whole

is made to operate to perform its intended work ?

A. The purple load-lifting means or platform

number 41 is pushed under a load, or a load is

placed thereon. The operator then moves the brown

operating handle number 25 to up position and
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thereby through the mechanism in housing number

23 causes the power transmission means to lift the

load lifting means in the upward direction. When
the load lifting means reaches its upper limit the

red automatic stop mechanism heretofore described

automatically draws the reversing mechanism to

neutral position and thereby stops the hoisting oper-

ation and at the same time automatically applies the

orange brake. To lower a load the operation is sub-

stantially the same in reverse.

Q. In that operation of the Nicholson carrier

that you have just described will you state whether

or not the presence or absence of a load on the load

lifting device had anything to do [574] with the

termination of upward or downward movement of

the load lifting means ? A. No, it did not.

Q. Would you say, then, that the automatic stops

contained in this Mcholson device for automatically

terminating upward or downward movement of the

load lifting means are controlled by the load or con-

trolled by the lift mechanism itself ?

A. They are controlled by the lift mechanism

and not by the load.

Q. Will you state whether or not in your experi-

ence in the carrier business since 1921 you have

found that carriers of the general type shown on

the Nicholson chart, Respondents' Exhibit 63, have

been used in the trade %

A. Yes, I have seen numerous structures of this

design in operation in warehouses, terminals and
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lumbering operations to handle various types of ma-

terial, including lumber.

Q. Will you state how the function of the pur-

ple load lifting means of the Nicholson patent

shown on the chart Exhibit 63 compares with the

function of the load lifting means in defendant

Clark & Wilson's Willamette carrier?

A. It is substantially the same.

Q. And how does the function of the yellow

means on the Nicholson chart Exhibit 63 for trans-

mitting motion from a source of power to the load

lifting means compare in function with the means

for transmitting motion from the engine to the load

lifting means in defendant Clark & Wilson's Willa-

mette carrier ?

A. It is also substantially the same.

Q. Likewise, will you state how the respective

functions of the automatic stop mechanism in

Nicholson compares with that of the automatic stops

in defendant Clark & Wilson's Willamette carrier?

A. It is also substantially the same.

Q. And is your answer also the same with re-

spect to the [575] automatic brake in both Nicholson

and in defendant's Willamette carrier?

A. Yes, it is.

Q. Now will you point out some of the factors

which lead you to state that the functions of these

various mechanisms in defendant Clark & Wilson's

Willamette carriers are substantially the same as
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the functions of the corresponding mechanisms in

the Nicholson construction?

A. Both have a frame, a purple load lifting

means, a yellow power transmission means which

can be placed into operative or inoperative position

manually and which can be placed into neutral posi-

tion automatically. Both have an automatic stop

mechanism which functions automatically whenever

the load lifting means reaches a predetermined posi-

tion in either direction, and both have an orange

brake which is automatically applied whenever the

power transmission means is returned to neutral

or inoperative position either manually or auto-

matically.

Q. Do you find any obstacle in arriving at that

conclusion in the fact that in the Nicholson mech-

anism on Exhibit 63 the source of power is indi-

cated in the drawings as an electric motor, whereas

the source of power in the Willamette machine is a

gasoline engine? A. No, I do not.

Q. Why not?

A. Because I have seen motors, electric motors

or gas motors, used at will in similar devices and

both perform the same function.

Q. In your opinion is it or is it not any obstacle

to the identity of construction, mode of operation

and function which you have found between Nichol-

son and the Willamette carrier that in Nicholson the

red automatic stops comprise an endless cable,
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whereas in the defendant Clark & Wilson's carrier

those stops are not operated by cable but by links

and levers ? [576]

A. No, both are a form of remote control per-

forming the same function.

Mr. Fryer: We now offer in evidence a copy of

the patent to French and Pavey, Number 1360917,

issued on November 30, 1920, and ask that that be

marked Respondent's Exhibit Number 64.

Mr. Geisler : That is also one of those patents, if

Your Honor please, cited merely as prior art.

The Master : I so understood it to be ?

Mr. Fryer: Yes, Your Honor. It is not pleaded

in the answer as an anticipation.

(Said copy of Patent 1360917 to French and

Pavey was thereupon received in evidence and

marked Respondents' Exhibit Number 64.)

Q. (By Mr. Fryer) Have you read and do you

understand the patent to French and Pavey, Re-

spondents' Exhibit 64? A. Yes.

Q. Do you understand the construction and

operation of the machine shown in that patent?

A. Yes, I do.

Q. And will you look at the chart which is now

before you and state wli ether or not you have here-

tofore compared the drawings on that chart with

Figures 1, 2 and 3 of the drawings of the Frmicli

1 ulcnt Exhibit 64? A. Yes, I have.
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Q. And will you state whether or not the figures

on that chart are true and correct reproductions of

Figures 1, 2 and 3 of the drawings of the French

patent, Exhibit 64, except for the coloring on the

chart? A. Yes, they are.

Q. And the printed matter appearing on this

chart in the lower right-hand corner I assume is

again a copy of claim 4 of the [577] Gerlinger pat-

ent in suit? A. Yes, it is.

Mr. Fryer: We now offer in evidence the chart

of the French et al drawings and ask that it be

marked Respondents' Exhibit 65.

Mr. Geisler: Excluding again, Your Honor, the

legend giving the claim 4 of the patent in suit.

The Master: With the understanding that the

legend is not part of the description or claims of the

patent in question, but is a repetition of the claim 4

of the complainant's patent in suit, it will be so re-

ceived. It becomes Exhibit 65.

(Said chart was thereupon received in evi-

dence and marked Respondents' Exhibit 65.)

Q. (By Mr. Fryer) In the chart of the French

patent, Exhibit 65, will you state whether the vari-

ous colors which appear thereon designate the same

kinds of mechanisms which you have heretofore in-

dicated by those same colors ? A. Yes.

Q. What kind of a source of powTer is employed

in the form of machine shown in the French patent

Exhibit 64?
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A. An electric motor is shown, but the descrip-

tion on page 1 of Exhibit 64, line 55 to line 59—or,

rather, lines 55 to 57, state, "It may be of any well

known construction ", which I assume to indicate

that any suitable power may be used.

Q. Will you briefly describe how the purple load

lifting means of the French patent is arranged for

movement in the green frame on the chart Ex-

hibit 65?

A. The purple load lifting means is arranged to

move up and down in the vertical green guide or

guides number 21.

Q. In the chart of the French construction, Ex-

hibit 65, how does the yellow-colored means for

transmitting motion from the source of powTer to the

load lifting means work, briefly?

A. The electric motor number 9 transmits power

to the yellow gearing mechanism. The power to this

mechanism is engaged [578] through a reversing

mechanism in the housing number 20 and is trans-

mitted to the load lifting means by a cable which is

actuated by a drum which in turn is driven by the

gearing heretofore mentioned,

Q. Now will you explain for us, briefly, how the

red mechanism on the French chart, Exhibit 65,

operates for automatically moving the power trans-

mitting means to neutral when the load lifting

means reaches a predetermined point in either di-

rection!
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A. The red stop mechanism automatically re-

turns the power transmission means to neutral in

the following manner : The traveling nut number 54

contacts lugs or collars which are fastened to the

main shaft, and upon contacting these collars it ro-

tates the red frame number 53a in Figure 3. The

rotation of this frame through sprocket 51a and

endless chain number 52 rotates the controller shaft

number 49 through the sprocket number 51 and

over which the endless chain passes and which

sprocket is keyed to the controller shaft.

Q. And when that red mechanism rotates the

yellow-controller shaft 49 what does it do to the

controlling mechanism? What position does it put

it in?

A. It returns the reversing mechanism to neu-

tral or inoperative position.

Q. What effect, if any, has that rotation on the

shaft 49 by the red automatic stop mechanism upon

the orange colored brake mechanism appearing upon

the chart of the French patent, Exhibit 65 ?

A. Its rotation automatically applies the orange

brake whenever the red stop mechanism returns

the power transmission means to neutral position,

as heretofore described, or if the power transmis-

sion means is returned to neutral position manually.

Q. What effect on the operation of the machine

as a whole has this automatic application of the

orange brake? Or in other words what does apply-
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ing the orange brake do to the operation of the

machine as a whole?

A. In this case it holds the load in any position

in which the power transmission means has stopped

the load lifting. [579]

Q. (By Mr. Fryer) Now will you briefly de-

scribe how the orange carrier shown on the chart,

Exhibit 65, performs its various operations wThen it

is used to do its intended work?

A. When the purple load lifting means is in its

lowermost position it is pushed under a load, or a

load is placed thereon; the operator then moves the

brown handle, number 20-a, to hoisting position and

thereby engages through the mechanism in housing,

in yellow housing, number 20, the power means to

raise the load lifting means. When the load lifting

means reaches its uppermost limit the red mechan-

ism actuates through the remote control the control

shaft 49 and places it into neutral or inoperative

position, thereby stopping the load lifting means,

at the same time applying the orange brake mechan-

ism. To lower a load the operation is substantially

the same in reverse.

Q. Will you explain a little more fully how

travel of the load lifting means to its uppermost

position is accompanied by movement of the red

stop mechanism to a point where it will return the

power controlling device to neutral?
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A. The travel nut number 54 travels on the

threaded main shaft, which is threaded in time or to

coincide with the proper amount of travel of the

load lifting means. In other words, when the load

lifting means reaches the limit in one direction the

nut will have traveled the full distance or the exact

distance to engage one of the lugs or stops which

actuates the red mechanism.

The Master : May I ask, this traveling nut 54 is

not engaged with 53-a, is it?

A. The traveling nut 54 engages 53-a when the

lug or the stop collar number 59, wThich rotates with

the main shaft

—

The Master : Well, wiien it does that it turns ?

A. It turns the entire controller.

The Master: Turns the entire frame 53-a?

A. Just a small portion of a revolution.

The Master: Yes; I understand. [580]

A. And it transfers that small portion of a rev-

olution to the operating shaft 49 to draw the revers-

ing mechanism into neutral position at the end of

this shaft 49.

Q. (By Mr. Fryer) While the nut 54 is trav-

eling along the shaft 33 by reason of the turning of

the thread on the shaft inside of the nut, how are

the ends of that member 54 moving with respect to

the side parts of the frame 53-a?

A. They are moving horizontally.

Q. Sliding along that frame?
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A. Sliding along that frame.

Q. That drum 18 in Figure 3 is the drum on

which the cable is wound to raise or lower the load

lifting means? A. Yes.

Q. And the shaft on w^hich this red stop mech-

anism is, is also the shaft on which that cable drum

is mounted? A. Yes. It is numbered 33.

Mr. Fryer : If your Honor has any further ques-

tions I will be glad to have the witness answer them.

The Master: I don't yet follow this drawing so

as to understand how, when 53-a makes a partial

rotation, it affects the brake mechanism.

Mr. Fryer : I will cover that, your Honor.

Q. When the red endless chain rotates the con-

troller shaft 49, will you explain, by reference to

Figure 2 of the French patent, how such rotation

of the controller shaft applies the orange colored

brake? And in doing that please explain the rela-

tionship between the cam on the shaft 49 and the

brake actuating rod 46.

A. When the shaft 49 is rotated, as heretofore

described, it also rotates cam 48, which is keyed

to this shaft. This cam 48 has a low place on it into

which the end of the brake shaft drops and allows

spring number 50 to push the brake into engaged

position.

Q. Is that cam and cam follower on the shaft

46 shown in Figure 2? [581]

The Master: Shaft 46?

Mr. Fryer: Link 46, your Honor (indicating).
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The Master: Oh, yes; I see. Let me hear that

question again.

(Last question read.)

A. Yes. The cam follower is described as a bear-

ing member on end of rod 47 at this point (indicat-

ing).

Q. (By Mr. Fryer) : In what kind of lines,

dotted or solid lines, are the cam and cam follower

shown in Figure 2?

A. They are shown in dotted lines on Figure 2,

the cam 48 and the follower 47.

Q. When the low spot on the cam showrn in

dotted lines in Figure 2 arrives at the position

shown in Figure 2, that allows the brake operating

rod 46 to move upwardly ?

A. Yes, it does.

Q. And that upward movement of that brake

operating rod does what to the brake shoes sur-

rounding the brake drum?

A. It applies the brake shoes around the brake

drum.

Q. That is, by spring pressure or by what

means ?

A. By spring pressure. The lower end of spring

50 is seated on a bracket indicated but not num-

bered.

Q. Now when the cam follower on the end of

the brake operating shaft 46 is riding on the high

part of the cam shown in dotted lines in Figure 2

mounted on the shaft 49, what happens to the

brake %
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A. The brake is released as the spring is com-

pressed at that time.

Mr. Fryer: That mechanism is a little difficult

in this drawing, your Honor, and if you have any

questions that you would like to have the witness'

attention particularly directed to I shall be glad

to ask them.

The Master: I don't know whether I can direct

them. Perhaps I can ask a question here, to see if

I understand this.

Mr. Fryer : All right.

The Master: You have spoken of 48, which

seems to be a horse- [582] shoe shaped mechanism

on the outside of the drive—not the drive shaft

but the operating shaft 49, but I take it that the

indented portion of the cam you refer to is the

dotted line immediately under this shaft 49?

A. Yes.

The Master : But is that any part of 48 ?

A. No. It is a part of 47.

The Master: 47 is the upper part of 46 which

engages in the lowered or indented portion of the

cam, isn't it? A. Yes.

The Master: Well, ought that be colored in red,

or oughtn't that be in orange?

A. It should be in orange. It is shown in orange

here. You see the red sprocket on this side.

The Master: Oh, I see.

A. And the orange is on the other side of the

red sprocket.

The Master : All right. Thank you.
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A. And therefore it has not been colored.

Q. (By Mr. Fryer) : Is it your understanding

that the lead line extending from the reference

character 48 extends to that horseshoe shaped struc-

ture shown in Figure 2 or extends inwardly to-

wards shaft 49 to the dotted periphery of the cam

of the shaft 49?

The Witness: I beg your pardon, I didn't fol-

low that question.

Mr. Fryer: May I have the question read,

please ?

(Last question read.)

A. The reference figure 48 points to the dotted

cam.

Q. In the operation of the French carrier which

you have described, did the presence or absence of

the load on the load lifting device have anything

to do with the operation of the automatic stop mech-

anism which you have described ?

A. It does not.

Q. Would you say then that the stop mechanism

of the French carrier [583] is a lift control stop

mechanism or a load control stop mechanism?

A. It is a lift control mechanism.

Q. How does the function of the yellow means

for transmitting motion from the source of power

to the load lifting means in the French construc-

tion of Exhibit 65 compare with the means in de-

fendant Clark & Wilson's Willamette carrier for

transmitting motion from the source of power to

the load lifting means ?
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A. It is substantially the same.

Q. What are the factors which indicate such

identity to you ?

A. Both are means for transmitting power from

a source of power to the load lifting means, and

both have mechanisms to be placed into operative

or inoperative position manually as well as auto-

matically—manually, and into inoperative position

automatically.

Q. In your opinion how does the red automatic

stop mechanism on the French carrier shown on

Exhibit 65 compare in function with the automatic

limit stops in defendant Clark & Wilson's Willa-

mette carrier?

A. It is substantially the same.

Q. And what factors indicate to you such iden-

tity in function between those two mechanisms'?

A. The red automatic stop mechanism in both

devices returns the power transmission means to

neutral or inoperative position whenever the load-

lifting means reaches a predetermined position in

either direction.

Q. And in your opinion does the function of this

orange colored brake mechanism of the French

patent shown on Exhibit 65 compare with that of

the automatic brake on the hoisting mechanism in

defendant Clark & Wilson's Willamette carrier?

A. It is substantially the same.

Q. And what factors indicate such identity to

you in those two mechanisms ?
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A. The orange brake mechanism in both de-

vices is automatically applied whenever the power

transmitting means is placed into neutral position

either manually or automatically. [584]

Q. After that comparison of function of those

parts between the defendant Clark & Wilson's Wil-

lamette carrier and the machine of the French pat-

ent shown on Exhibit 65, what would you say as to

the identity or lack of identity between the struc-

ture, mode of operation and function of the French

carrier as a whole and the Willamette carrier as a

whole? A. They are substantially the same.

Q. Is that substantial identity in your opinion

affected in any way by the fact that in the drawings

of the French patent an electric motor is used in

lieu of a gasoline motor, as in the Willamette car-

rier?

A. It is not. The function and mode of opera-

tion would be the same with any suitable power.

Q. Would that identity in construction, mode of

operation and function of the two machines as a

whole be affected in any way in your opinion by

the fact that in the French carrier shown on Ex-

hibit 65 the red automatic stop mechanism is actu-

ated by stops on the main drive shaft, whereas in

the Willamette carrier a stop mechanism is actuated

by members carried on the load lifting means

proper I

A. They are not. Both are mechanical equiva-

lents and perform the same function.
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Q. Will you state whether or not in your ex-

perience in the carrier business since 1921 you

have seen used in industry carriers having sub-

stantially the same construction and mode of op-

eration and function as the carrier shown in the

French patent and illustrated on the chart, Ex-

hibit 65?

A. Yes. I have seen numerous similar devices

being used for elevating and carrying loads from

place to place on the same floor. I have seen them

pick up a load on one floor and place the load onto

a higher floor, and I have seen them in various op-

erations handling all types of materials, including

lumber.

Q. And do I understand your testimony cor-

rectly to be that you [585] have seen in use in one

locality solely for elevating between two different

levels in one spot? A. Yes, I have.

Mr. Fryer: I now offer in evidence the Towson

& Cochran patent, No. 1,337,804, issued April 20th,

1920, and ask that that be marked Respondents'

Exhibit 66.

The Master : Is that a cited patent ?

Mr. Geisler: Yes, your Honor. No objection.

The Master: It will be received as Respondents'

Exhibit 66.

(Said patent No. 1,337,804 issued to Towson

& Cochran was thereupon received in evidence

and marked Respondents' Exhibit 66.)

Q. (By Mr. Fryer) : Have you heretofore

studied the Towson patent, Respondents' Exhibit
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66? A. Yes, I have.

Q. And do you understand the construction and

operation of the mechanism shown in the drawings

and described in the specification of that patent?

A. Yes, I do.

Q. Will you look at the chart which is now
placed before you and state whether you have com-

pared Figures 1, 5 and 6 appearing on that chart

with the similarly numbered Figures of the Tow-

son patent, Respondents' Exhibit 66^.

A. Yes, I have.

Q. And will you state whether or not those

Figures 1, 5 and 6 on that chart are true and cor-

rect reproductions of Figures 1, 5 and 6 of the Tow-

son patent, Exhibit 66, except for the coloring ap-

pearing on the chart? A. Yes, they are.

Q. And the language appearing in the lower

right hand corner of that chart I assume is again

a copy of claim 4 of the Gerlinger patent in suit ?

A. Yes, it is.

Mr. Fryer: We now offer in evidence the chart

of the Towson [586] drawings and ask that it be

marked Respondents' Exhibit 67.

Mr. Geisler: No objection, except I move the

exclusion of the legend.

The Master: Well, upon the statement of coun-

sel, with that understanding it will be received. It

becomes Respondents' Exhibit 67.

(The chart of the Towson patent drawings

referred to was thereupon received in evidence

and marked Respondents' Exhibit 67.)
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Q. (By Mr. Fryer) : Will you state whether or

not the various colors used on the chart, Exhibit 67,

of the Towson patent, indicate the same mechan-

isms in the carrier shown on the chart as have been

indicated by those same colors in the previous ex-

hibits? A. Yes.

Q. Will you explain briefly how the purple load

lifting means of the Towson carrier is mounted for

operation in the green frame of the Tow^son ma-

chine ?

A. The purple load lifting means is mounted in

the green frame at points 26 and 31.

Q. And how is the portion of this load lifting

device which carries the load moved upwardly or

downwardly by means of that pivotal mounting?

A. The purple horizontal platform or load car-

rying platform is moved up and down by the

changing of the position of the vertical toggle mech-

anism from full lines to dotted lines, or vice versa.

Q. That is, when the toggle links 34 and 40 are

moved so as to approach a straight line the load

lifting means is raised? A. Yes.

Q. And then those toggles are allowed to form

an angle with each other the load lifting means is

lowered ; is that correct ? A. Yes, that is correct.

Q. Now I understand the yellow colored means

for transmitting power is the mechanism in TowTson

which produces this raising and lowering of the

purple load lifting means? [587] A. Yes, it is.

Q. Will you explain briefly how the yellowT mech-

anism in Towson operates to raise or lower the
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purple load lifting means?

A. The yellow push and pull rod number 48,

which is drawn in and out of yellow housing num-

ber 60 and has a screw and nut mechanism at the

end which is in the housing, actuates the purple

toggle mechanism from full line position to dotted

line position, or vice versa.

Q. Will you now explain how the red mech-

anism on the chart, Exhibit 67, functions in the op-

eration of the Towson carrier?

A. The red mechanism automatically returns the

power transmission means to neutral position when-

ever the load lifting means reaches its upper or

lower limits.

Q. What form of powder transmission means is

shown in this Towson patent for raising or lower-

ing load lifting means ?

Mr. Fryer : Well, strike that question and put it

this way:

Q. Will you point out in the chart, Exhibit 67,

what mechanism is employed in the Towson machine

for transmitting upward motion to the load lifting

means or downward motion, or for placing the

power transmitting means in neutral ?

A. A reversing mechanism shown in Figure 6

and colored in yellow.

Q. Is that mechanism which you have pointed

out capable of being placed in position to move the

load lifting means either upwardly or downwardly?

A. Yes.

Q. And is it also capable of being placed in po-
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sition so as to be in neutral and not transmit any

power to the load lifting means'? A. Yes.

Q. Now will you explain briefly what is pro-

vided in the Towson structure for operating that

power transmitting means both manually and auto-

matically ?

A. The brown handle number 87, which is on

the end of brown lever 86, is for manually operat-

ing this reversing mechanism. The red [588] stop

mechanism automatically operates this yellow re-

versing mechanism whenever it is actuated by the

load lifting means at its upper and lower limits.

Q. Now just briefly describe how that red mech-

anism of TowTson does that work.

A. Whenever the load lifting means reaches

either the upper or lower limit stops 93 and 94,

which are fastened to horizontal red rod number 92,

strike the red sleeve on bell crank lever number 85,

wThich actuates the yellow reversing mechanism.

Q. Do I correctly understand, then, that the rod

92 slides back and forth through the part 91 at-

tached to the bell crank lever 85 until one of the

stops 93 or 94 strikes 91 ?

A. Yes, that is right.

Q. Briefly describe the means for automatically

applying the brake to the transmitting means when-

ever this power controlling device is placed in neu-

tral, found in the Towson carrier.

A. The automatic brake in this device is a mag-

netic brake shown in orange and numbered 100.

This brake works on the well known magnetic prin-
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ciple, which is automatically applied whenever the

current discontinues to pass through it.

Q. Does the Towson patent show the internal

construction of that magnetic brake 100 ?

A. It does not. It refers to a brake which was

fully described in a former patent, and this refer-

ence is on page 1 of Exhibit 66, lines about 60 to 64.

Mr. Fryer : We nowT offer in evidence the patent

referred to by the witness, it being the Cochran pat-

ent, No. 1,260,145, issued March 19th, 1918, and ask

that that be marked Respondents' Exhibit 68.

Mr. Geisler: That is not cited in the answer,

your Honor, so it is merely prior art.

Mr. Fryer: No; it is more than that, if your

Honor please. It is listed in and forms a part of

the disclosure of the Towson [589] patent already

in evidence, and the purpose of offering it is merely

to show the details of the construction and arrange-

ment of brake 100, forming a part of the Towson

disclosure.

Mr. Geisler: I haven't seen this. I paid no atten-

tion to it, since it wasn't cited, because sometimes

a number of patents are cited in one patent, but

unless they are specifically referred to as anticipat-

ing I don't think we are required to go out and

make research. I don't know anything about it. It

may be a mere detail, as counsel says.

The Master: I understand it is only offered as

being a patent disclosure detail of the magnetic

brake referred to in the Towson patent.

Mr. Fryer: Exactly. It is to complete the dis-
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closure of the Towson patent, which has been

pleaded.

The Master : Yes ; and for that purpose it will be

received. That becomes Exhibit 68.

(The patent No. 1,260,145 issued to Cochran

was thereupon received in evidence and marked

Respondents' Exhibit 68.)

Q. (By Mr. Fryer) : Will you now briefly de-

scribe how the Towson carrier as a whole operates

when it is used to perform its intended work?

A. The purple load lifting means is pushed un-

der a load. The operator then moves brown handle

number 87 to hoisting position, thereby actuating

the reversing mechanism and starting the motor 67,

which transmits power to the yellow power trans-

mission means and draws the toggle mechanism into

the dotted line position and thereby raising the load

lifting means. When the load lifting means reaches

its upper limit it automatically draws the reversing

mechanism to neutral position thru the red auto-

matic stop mechanism at the same time automati-

cally applying the orange brake number 100. To

lower the load or the load lifting mechanism the op-

eration is substantially the same in reverse.

Q. In the Towson patent what is one of the par-

ticular uses which [590] the patentee states this

carrier of his can be employed to perform ?

A. This particular truck apparently was de-

signed, as is stated in the patent, for charging fur-

naces, which experience has taught me is to charge
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annealing ovens or furnaces.

Q. In your experience in the carrier business

have you had occasion to manufacture or sell such

furnace charging carriers or lift trucks ?

A. I have been called upon to quote and I have

quoted prices on our small Hyster carrier for do-

ing the same work as described in this patent.

Q. When you refer to your small Hyster carrier,

do you mean the lift truck shown on the photo-

graphs, Exhibits 42 and 43? And may the witness

be shown those exhibits, please ?

A. I have them here.

Q. Very well.

A. Yes. I refer to the trucks, or the truck shown

in those two exhibits.

Q. Prom your experience in the carrier business

will you state whether or not trucks having substan-

tially the construction and operation of the carrier

shown on the Towson chart, Exhibit 67, have been

used in actual operation? A. Yes, they have.

Q. What is your opinion with respect to the

identity or lack of identity between the function of

the load lifting means of the Towson carrier and the

load lifting means in the Willamette Carrier?

A. They are substantially the same.

Q. What factors indicate that substantial iden-

tity to you ?

A. Both have a frame; both have a load lifting

means contained therein; both have a power trans-

mission means to transmit power from a source of

power to the load lifting means ; both have mechan-
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ism to place the power transmission means into

operative or inoperative position manually, and to

place the power trans- [591] mission means into

inoperative position automatically and to automati-

cally apply a brake whenever the load lifting means

has reached a predetermined position in either di-

rection and has automatically returned the power

transmission means to neutral position.

Q. Now wThat can you say with respect to the

similarity of form between the red automatic stops

of the Towson carrier and the red automatic stops

of the Willamette carrier as shown on the chart,

Exhibit 52?

A. They are both substantially the same.

Q. What features of similarity lead you to that

conclusion ?

A. Both are a mechanism consisting of links and

levers; both are in a horizontal position; and both

have two stops, one a horizontal link and the hori-

zontal link slides through another stop member.

Q. In your opinion would the fact that the

power transmitting means of the Towson carrier

comprises a like reversing switch detract in any

way from the substantial identity that you find be-

tween the Towson carrier and the Willamette car-

rier? A. No, it does not.

Q. Why not?

A. Because both are means to put the powder

transmission means in and out of operation and

both are a reversing mechanism.



vs. Willamette-Hyster Co. et al. 665

(Testimony of Gustav A. Grab.)

Q. Is the substantial identity which you find

between the construction and mode of operation of

the Willamette carrier and the Towson carrier af-

fected or not affected by the fact that in the TWson
mechanism a magnetic brake is automatically ap-

plied when the mechanism is placed in neutral,

whereas a friction brake is employed in the Willa-

mette carrier operated by other than magnetic

means ?

A. It is not. Both are a mechanical equivalent.

Q. Mr. Fryer: Shall we commence another sub-

ject, your Honor, or proceed?

The Master: I think we will proceed here for a

moment or so. [592] I have got to wait until some

other people come in anyway on another matter.

Mr. Fryer: We now offer in evidence a copy of

the patent to Carr, No. 1,407,124, granted Febru-

ary 21st, 1922, and ask that it be marked Respon-

dents' Exhibit 67.

(The patent No. 1,407,124 to Carr so offered

was thereupon received in evidence and marked

Respondents' Exhibit 69.)

Q. Have you heretofore studied the Carr patent,

Respondents' Exhibit 69? A. Yes, I have.

Q. Do you understand the construction and op-

eration of the carrier mechanism shown therein?

A. Yes, I do.

Q. Will you look at the chart which has been

placed before you and state whether you have com-

pared Figure 1 and Figure 8 appearing upon that
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chart with Figures 1 and 8 of the Carr patent, Ex-

hibit 69? A. Yes, I have.

Q. Are those Figures 1 and 8 on the chart true

and correct reproductions of the corresponding fig-

ures of the Carr patent, Exhibit 69, except for the

colors on the chart? A. Yes, they are.

Q. And the language in the lower right hand cor-

ner of the chart I understand is, again, a copy of

the claim 4 of the patent in suit ?

A. Yes, it is.

Mr. Fryer: We now offer in evidence the chart

identified by the witness and ask that it be marked

Respondents ' Exhibit 70.

Mr. Geisler: No objection, except to that legend.

The Master : Is the Carr a cited patent ?

Mr. Fryer: Yes, your Honor.

Mr. Greisler: Yes. The legend on the chart is

what my objection goes to. [593]

The Master: I understand that part is objected

to.

Mr. Geisler : Yes, your Honor.

The Master: Upon the statement of the witness

as to what has been added to the enlargement, it will

be received.

(The chart containing Figures 1 and 8 of the

Carr patent wTas thereupon received in evidence

and marked Respondents ' Exhibit 70.)

Q. (By Mr. Fryer) : Will you state whether

or not the color scheme on the chart, Exhibit 70, is
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the same as that heretofore explained by you with

respect to the previous prior structures %

A. Yes, it is.

Q. In this Carr machine how is the purple load

lifting means arranged for movement in the green

frame ?

A. The purple load lifting means is arranged to

move up and down in the green upright guides,

numbered 24.

Q. What is used in this carrier as the means for

moving the purple load lifting device up and down ?

That is, is it a cable or some other device ?

A. It is a screw and nut mechanism.

Q. Will you describe briefly what mechanism is

provided in the Carr machine for transmitting mo-

tion from the source of power to the load lifting

means in either direction?

A. It is a screw and nut mechanism not de-

scribed in this drawing.

Q. When you say "this drawing", you refer

to

A. In figure No. 1, on Exhibit 70.

Q. Well then, describe briefly for us the mech-

anism shown in yellow on the chart Exhibit 70,

and explain how it works.

A. The mechanism shown in yellow is the means

to place the power transmission means into opera-

tive or inoperative position. [594]

Q. In the drawings of the Carr patent is any-

thing more indicated than the mere exterior of this
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means which you have just described for doing that ?

A. No. The reversing mechanism is simply in-

dicated as a yellow box, called the control box num-

ber 69.

Q. Is there any handle extending out of that con-

trol box for operating whatever mechanism may be

in there? A. Yes.

Q. What is that handle number?

A. The brown handle, number 86, is the handle

for operating the control or reversing mechanism

in the box 69.

Q. And how does the movement of the handle 86

transmit the necessary motion to operate whatever

mechanism is contained inside the box 69 ?

A. Through the brown link 88 and the yellow

return link number 72.

Q. Now will you briefly describe how the red

mechanism shown on the chart, Exhibit 70, func-

tions in the operation of the Carr machine %

A. The red mechanism indicated by numbers

104 and 105 and 106 automatically returns the

power transmission means to neutral when these

red stops are actuated by the load lifting means at

its upper and lower limits of travel in the green

upright frame.

Q. Will you tell us a little more in detail just

how that operation is carried out %

A. In the up motion the top roller number 49

shown in purple, and which is a part of the load

lifting platform or carriage, contacts red stop 104
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and draws the reversing means or the controlling

means to neutral through the yellow linkage wThich

leads to the controller box number 69. In the lower-

ing operation the same roller 49 strikes the red

stop mechanism number 105 and 106 at the lower-

most position of its travel and also draws the con-

troller mechanism to neutral position through the

yellow linkage as heretofore described. [595]

Q. Will you similarly describe the construction

and operation of the orange colored brake shown

in the Carr drawings on Exhibit 70 ?

A. The orange brake is automatically applied

whenever the reversing mechanism or controller

mechanism is returned to neutral either manually

or automatically.

Q. And in just a little more detail tell us how

that happens in the operation of the Carr machine.

A. The yellow linkage mechanism which is actu-

ated manually as well as automatically is fastened

at its lowermost end to a brake actuating lever num-

ber 79. This lever has a cam which opens and closes

the brake band at its respective positions to apply

or release the brake.

Q. Now give us a brief general description of

how this Carr carrier operates when it is employed

to do its intended work.

A. The purple load lifting means is pushed un-

der a load or a load is placed thereon. The operator

then places brown operating handle number 86 into

up position, thereby operating the control mechan-
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ism in the box 69 and setting the power transmis-

sion means into motion to raise the load lifting

means. When the load lifting means reaches its up-

per limit the roller 49 on the load lifting means con-

tacts the red stop and thereby draws the power

transmission means to neutral position and stops

the lift. At the same time it automatically applies

the orange brake. To lower a load the operation is

the same in reverse. [596]

Q. (By Mr. Fryer) : How do the yellow mech-

anisms of the Carr and Willamette elevators com-

pare insofar as their respective functions are con-

cerned ?

A. They are substantially the same.

Q. What factors indicate such identity to you?

A. Both are means for transmitting the power

from a source of power to the load lifting means,

and both can be put into operative or inoperative

position manually and into inoperative position

automatically.

Q. In the Carr and in the Willamette elevators

how do the functions of the red stop mechanisms

compare with each other?

A. The function of the red mechanisms in the

two structures is substantially the same.

Q. And will you likewise compare the respective

functions of the orange-colored mechanisms in the

Carr and in the Willamette elevators f

A. The function of the orange mechanism is also

substantially the same in both structures.
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Q. In view of the comparisons which you have

made between the respective functions of the corre-

spondingly colored elements in the Carr and Willa-

mette elevators, will you state how the Carr and

Willamette machines as a whole compare with re-

spect to their construction, mode of operation and

function? A. They are substantially identical.

Q. Will you state whether or not in the opera-

tion of the Carr machine the presence or absence

of a load in the load lifting device in any way affects

the operation of the mechanism ?

A. No, it does not.

Q. In your experience in the carrier business

have you ever seen in practical commercial opera-

tion elevators such as is shown in the Carr patent?

A. Yes, I have seen similar structures on num-

erous occasions handling materials, elevating them,

carrying them from place to place, and including

lumber. [597]

Q. Referring now to the Chart Respondents'

Exhibit 25, will you state briefly what each of the

various mechanisms on that chart is, and in making

that explanation refer to the color of each mechan-

ism you refer to.

A. The green-colored parts are the frame. The

yellow-colored parts are the means for transmitting

power from the source of power to the load lifting

means. The purple parts are the load lifting means.

The red parts are the means for automatically re-

turning the power transmission means to neutral



672 Dallas Machine etc. Works

(Testimony of Gustav A. Grab.)

position when the load lifting means reaches a pre-

determined position in either direction. The black

color—I should like to correct my last statement.

1 do not see any red means on the drawings. I meant

to refer to the black-colored structures in place of

the red. The black-colored structure or structures

are the means to return the power transmission

means to neutral position when the load lifting

means reaches a predetermined position in the up

motion. The orange structure is the automatic brake

means which is automatically applied whenever the

power transmission means is returned to neutral

automatically or manually.

Q. What is that large blue rectangular structure

in Figure 1 of the chart Exhibit 25

1

A. The blue structure is the load on the load

lifting means.

Q. In the operation of the Gerlinger machine

shown on the chart Exhibit 25 is it your under-

standing that upward movement of the load lifting

means without a load, such as the blue load shown

on the chart, will in any way affect the operation of

the black bar 67?

A. A load like the blue load will strike the black

part 67 on its up motion, lift this part 67, and

thereby draw the power transmission means to neu-

tral position.

Q. In the machine of the Gerlinger patent shown

on the chart Exhibit 25 will such an operation as

you have just described [598] occur if there is no
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load in the machine but the load lifting means is

started moving upwardly?

A. No, it will not occur.

Q. Upward movement of the load lifting means

in the Gerlinger structure will or will not actuate

the black bar 67 when no load is in the machine ?

A. No, it will not.

Q. In the operation of the machine of the Ger-

linger patent as shown on Exhibit 25 what wT
ill hap-

pen if the load instead of being of the dimensions

shown in Figure 1 is a load, say, having only one-

third the height of that load ?

A. The power transmission means will continue

to operate in the up motion until it is placed into

neutral position manually or until the mechanism

wrecks itself or kills the power by reaching a dead

upper limit.

Q. Will you state whether or not you find in the

drawings of the Gerlinger machine on Exhibit 25

automatic means for moving the clutch to neutral

position upon movement of the load lifting means

to a predetermined extent in upward direction?

A. No, I do not.

Q. What is it that indicates the absence of such

a means in the Gerlinger drawings %

A. There is no means whatsoever shown. The

only automatic means shown for stopping the up-

ward motion is the black bar 67 which has to be

contacted by the load, as plainly shown in Figure

1, to perform the function of stopping the lifting

mechanism in the upwTard direction.
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Q. Now, will you look at the photographs Re-

spondents' Exhibits 44-A, -B and -C, showing the

machine of the Gerlinger patent which was dem-

onstrated to the Court, and state how the construc-

tion, mode of operation and function of the parts

of the Gerlinger chart Exhibit 25 compare with that

of the correspondingly colored parts on the photo-

graphs Exhibits 44-A, -B and -CI [599]

A. It is substantially the same.

Q. I notice that on the photographs Exhibits

44-A, -B and -C some of the parts are marked with

dotted lines rather than solid black, and I ask you

to state whether or not I am correct in assuming

that those dotted black lines on the photographs

are intended to correspond with the solid black por-

tions shown on the chart Exhibit 25 ?

A. Yes, they are. They were colored in dotted

lines on the photographs in place of solid black so

as to not entirely cover the photographed parts and

to still keep them so that they can be recognized.

Q. Is there any respect in which you find that

the particular form of the various parts of the Ger-

linger patent as shown on the chart Exhibit 25

varies from the mechanism as found in the Ger-

linger machine demonstrated to the Court and

shown in the photographs Exhibits 44-A, -B and -C %

A. It is substantially the same.

Q. Now, will you look at the photographs Ex-

hibits 38-A, -B and -C, showing the defendant Clark

& Wilson's Ross carrier, and state whether or not

you find in that machine the combination of parts
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described in the language on the chart Exhibit 25,

insofar as the mere language of that writing is con-

cerned? A. Yes, I do.

Q. Will you state how the presence of those

parts enumerated in printing on Exhibit 25 is indi-

cated in defendant Clark & Wilson's Ross machine

shown on the photographs Exhibits 38-A -B and -C ?

A. Colors underlining the language are the same

as colors which correspond—as colors and parts

which correspond with the language.

Q. Now, will you state whether or not, in your

opinion, from your understanding of defendant

Clark & Wilson's Ross carrier, that machine has

susbtantially the same mode of operation as [600]

the machine shown in the Gerlinger patent?

A. It has not.

Q. Why not?

A. The Gerlinger structure as shown on the

chart has a load-controlled stop only, while Clark &
Wilson Willamette-Hyster structure has a lift-

controlled stop.

Q. Will you state whether or not defendant

Clark & Wilson's Ross carrier has the same or a

different mode of operation from the mode of op-

eration of the machine of the Gerlinger patent?

A. The Clark & Wilson's Ross carrier has a dif-

ferent mode of operation than the structure shown

on the Gerlinger patent drawings.

Q. And what is the reason for that difference in

mode of operation which you mid, or what causes it ?
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A. The Clark & Wilson Ross carrier has a lift-

controlled stop, which is absent in the Gerlinger

structure, and, as shown by the drawings, the Ger-

linger has a load-controlled stop only.

Q. As far as the mere language is concerned,

will you state whether or not you find the combina-

tion of parts described in the language on the chart

Exhibit 60 in the mechanism of the Dingee patent

shown on that chart ? A. Yes, I do.

Q. How is the presence of that combination of

parts described in the language on the chart Ex-

hibit 60 indicated in the drawings of the Dingee pat-

ent shown on Exhibit 60 ?

A. Colors underlining the language are the

same as corresponding charts colored the same on

the drawing of the chart.

Q. Now, will you state whether or not the vari-

ous mechanism as shown in color on the represen-

tations of the Willamette carrier in evidence are

the use or appropriation of a combination of parts

found in the Gerlinger patent, or whether such col-

ored parts of the Willamette carrier are the use of

a combination [601] of parts which you find, for

instance, in the Dingee patent ?

A. They are an appropriation of the parts as

shown in the Dingee patent and not as shown in the

Gerlinger patent.

Q. What makes you say that?

A. Both Willamette and Dingee have a lift-

controlled stop, while Gerlinger has a load-con-

trolled stop.
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Q. Will you state whether or not the mode of

operation of the colored parts in the Willamette

carrier is the mode of operation found in the Dingee

patent or the mode of operation found in the Ger-

linger patent?

A. It is the mode of operation found in the

Dingee patent and not in the Gerlinger patent.

Q. And the characteristic difference in the mode

of operation which you refer to I assume has to do

with the way in wThich the movement of the load

lifting means is automatically controlled ?

A. Yes.

Q. As far as the mere language is concerned,

will you state whether or not the combination of

parts described in the printing on the chart Exhibit

63 is found in the Nicholson mechanism shown on

that chart ? A. Yes, it is.

Q. And in this case, also, is the presence of those

enumerated parts in the printing on Exhibit 63 in-

dicated by identity of colors ? A. Yes.

Q. Referring to the colored parts of the Willa-

mette carrier as shown on the various exhibits here,

will you state whether or not that combination of

colored mechanisms of the Willamette carrier is an

employment of a combination of parts found in the

Gerlinger patent or an employment of a combina-

tion of parts found in the Nicholson patent? [602]

A. The combination of colored mechanisms in

Willamette is an appropriation of Nicholson and

not of Gerlinger.
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Q. What are the factors which lead you to that

conclusion ?

A. The Gerlinger structure has a load-controlled

stop only for automatically stopping the power

transmission means in the up direction, while Willa-

mette and Mcholson have a lift-controlled stop.

Q. Would you say, then, that the Willamette

carrier employs the mode of operation of the Ger-

linger patent or the mode of operation of the prior

Mcholson patent I

A. Willamette employs the mode of operation

of the prior Nicholson patent and not of the Ger-

linger patent.

Q. Again referring to the mere language as it

appears on the chart Exhibit 65, will you state

whether or not the parts enumerated by that lan-

guage are found in the French construction shown

on the chart Exhibit 65? A. Yes, they are.

Q. And again do we find that presence of those

parts indicated by correspondence of colors between

the mechanism and the wording on the chart ?

A. Yes.

Q. In the representations of the Willamette car-

rier here in evidence would you say that the colored

mechanisms on those representations of the Willa-

mette carrier are an employment of a combination

of parts found in the Gerlinger patent or an em-

ployment of a combination of parts found in the

French patent?
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A. The colored mechanisms on Willamette ex-

hibits are an appropriation of the mechanisms as

shown in the French patent and not of the ones

shown in the Gerlinger patent.

Q. What features of construction in the ma-

chines referred to lead you to that conclusion?

A. The automatic means for arresting upward

motion of the load [603] lifting means in the Ger-

linger patent is a load-controlled stop, while in

Willamette and French they are lift-controlled

stops.

Q. Would you say, then, that the Willamette

machine employs the mode of operation of the

French patent or the mode of operation character-

istic of the Gerlinger machine ?

A. Willamette employs the mode of operation

of the prior art French patent or machine, and not

of the Gerlinger patent or machine.

Q. Looking now at the chart of the Towson

patent, Exhibit 67, will you state whether or not

as far as the mere language is concerned you find

in the drawings of the Towson machine the various

parts enumerated in the printed portion of that

chart ? A. Yes, I do.

Q. And they also are indicated on this chart by

identity of color ? A. Yes, they are.

Q. In the Willamette construction is it your

opinion that we find a combination of parts such as

disclosed in the TowTson patent or the combination

of parts found in the Gerlinger patent in suit ?
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A. I find the Towson construction in Willamette

and not the Gerlinger construction.

Q. And what factors in the respective construc-

tions of the machines indicate that conclusion to

you?

A. Gerlinger has a load-controlled stop, while

Towson and Willamette have a lift-controlled stop.

Q. Would you say, then, that Willamette em-

ploys the mode of operation of Towson or the mode

of operation of Gerlinger?

A. Willamette employs the mode of operation of

Towson and not of Gerlinger.

Q. Do you find on the chart Exhibit 70 of the

Carr patent the combination of parts which are

enumerated in the language [604] appearing on that

chart, inasfar as the mere face meaning of the

language is concerned? A. Yes, I do.

Q. Will you state whether or not in your opinion

the Willamette carrier in the parts shown in vari-

ous colors on the exhibits in the record is an em-

ployment of the combination of parts found in the

Carr patent or is an employment of the combination

of parts found in the Gerlinger patent in suit?

A. Willamette has the parts and combination of

Carr and not of Gerlinger.

Q. What is it in the Carr and Willamette struc-

tures which lead you to that conclusion?

A. Carr and Willamette have a lift-controlled

stop, while Gerlinger has a load-controlled stop.
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Q. And how, then, does the mode of operation

of Carr and Willamette compare with the mode of

operation of the Gerlinger machine ?

A. Willamette and Carr are the same, but dif-

ferent than Gerlinger.

Q. In view of the various comparisons which

you have nowT made between the colored combina-

tion of parts in the Willamette carrier and the

various prior art structures, you may state whether

or not in your opinion the colored parts of the Wil-

lamette carrier in evidence are an appropriation of

prior art construction or whether they are the use

of a combination found in the Gerlinger patent ?

A. The colored combination shown on the Willa-

mette structure and exhibits is clearly an appropria-

tion of the prior art structures and not of Gerlinger.

Q. And, based upon the various comparisons

which you have made, will you state whether or not

in your opinion the mode of operation of the Willa-

mette carrier is a mode of operation found in the

prior art or a mode of operation peculiar to the

[605] Gerlinger patent?

A. The mode of operation in Willamette is the

same mode of operation as found in the prior art

and not as found in Gerlinger.

Mr. Fryer: May I see Exhibit 47, if the Court

please %

The Master: Certainly.

Mr. Fryer: I think we may save time and use

48 instead, if the Court please.
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The Master : Beg your pardon ?

Mr. Fryer: We will save time and use 48 in-

stead, which is an enlarged view of the same struc-

ture.

The Master : All right.

Q. (By Mr. Fryer) : You are the G. A. Grab

on whose application patents 1838939 issued ?

A. Yes.

Q. Will you state wThether or not you ever built

a machine having part 79 of that patent in it as

shown on the chart Exhibit 48 ?

A. Yes, only experimentally.

Q. Will you state whether or not that mechan-

ism like the bar 79 and connected instrumentalities

was successful from an operating standpoint?

A. No, it was not.

Q. Will you state whether or not the defendant

Willamette-Hyster Company at any time within

six years prior to the bringing of this suit made

or sold a machine containing in it a part having

the construction or operation of the part 79 on

Exhibit 48? A. No, it has not,

Q. In other words, that member in that machine

on Exhibit 48 which was designed to be engaged by

the load in certain operations was never put into

practical or commercial use by defendant Willa-

mette-Hyster Company within six years prior to

the filing of this suit, is that right? [606]

A. That is right.

Mr. Fryer : You may cross examine.
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Cross Examination

By Mr. Geisler

:

Q. You have worked in lumber yards, have you

not?

A. I have worked in lumber yards for a few

days to become acquainted with the operation of

carriers.

Q. You have operated carriers in lumber yards ?

A. Yes, I have, for the sake of becoming ac-

quainted with the actual operation of the carrier.

Q. You operated them as a driver, as I under-

stand it %

A. No, I did not. I operated them in the capacity

of the man who built them and to gain some actual

knowledge as to how to operate a carrier.

Q. At all events, you are familiar with the type

of carriers used in a lumber yard ?

A. Yes, I am.

Q. Is it not a fact that there are two distinct

types used, one of a type similar to Defendants'

Exhibit 41, which is generally referred to as a front-

end-lift truck, and another one generally designated

as a lumber carrier of the straddle type ?

A. That is not quite true. We have one carrier

which is a straight end-lift type, we have carriers

which are straddle types only, and we have carriers

which are a combination of straddle and end-lift

carriers.

Q. But, now, the construction of the devices on

an end-lift truck are quite different in purpose and
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operation from those of the straddle type of lumber

carrier ?

A. No, they are not, in my opinion.

Q. I see. Would you use a lift truck, front-end-

lift truck, for carrying a load of lumber from one

point of a lumber yard to another 1

A. Yes. In fact, we do so in various operations.

[607]

Q. Is it not a fact that the front-end-lift truck

is used primarily for the purpose of tiering lumber %

Do you know what I mean by tiering %

A. Yes, I do. It is one of the purposes, yes, but

it is also used just—or, I believe, more extensively

in just elevating lumber and carrying it from place

to place in lumbering operations, particularly in

box factories, in plants—or in other plants where

particularly short lumber is used, such as furniture

factories, battery separator plants, and so on.

Q. Well, I am not referring to any particular

lumber yard. I am referring to a lumber yard such

as, for instance, operated by the Clark & Wilson

Company. Are you familiar with their operations?

A. Yes, I am.

Q. Now, then, the lift truck there is used largely

for handling pieces of lumber which in length are

much wider than the width of the carrier ?

A. To my best knowledge the Clark & Wilson

Lumber Company have no end-lift carrier, no com-

bination end-lift and straddle carrier, at all.

Q. Well, have you seen a lift truck used in

another lumber mill?
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A. All along during my calls at the various

mills, up until the time it took most of my time to

prepare for this trial.

Q. Well, isn't it a fact that the

The Master: I didn't get that. Read that ques-

tion and answer.

(The question and answer referred to were

thereupon read.)

Q. (By Mr. Geisler) : Isn't it a fact that in

some of the lumber mills which you saw the pieces

of lumber carried by a lift truck were much longer

than the width of the carriers, so that the ends

projected beyond the sides of the carrier? [608]

A. That is right, with the exception of, as I

stated heretofore, where they use a lot of short lum-

ber, such as box shook, in which case the loads are

approximately the width of the end-lift carrier or

even shorter than the width of the end-lift carrier.

Q. Are you familiar with the use of a sorting

table in a lumber yard ? A. Yes, I am.

Q. Now, the sorting table consists of an endless

moving platform, on which the lumber is deposited

in different sizes, is that right %

A. That is right.

Q. And there are attendants standing at both

sides of this sorting table—right ?

A. Yes, including the end of such a table.

Q. Now, in sorting, these attendants pull off the

different size pieces of lumber from both sides of

the sorting table and stack it in piles, is that cor-

rect ? A. Yes, that is correct.
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Q. Now, what is the distance between those piles

as stacked?

A. They vary as to the length, height and width.

Q. Now, that is not my question. What is the

space between the stacks of adjacent lumber piles?

A. It is approximately the same between all the

different piles.

Q. That is not my question. What is the distance

—you understand the question, don't you?

A. Yes.

Mr. Fryer: We object to this line of examina-

tion, if the Court please. It has certainly nothing

to do with anything this witness stated on direct.

He did not testify about any lumber sorting tables

or the size of the piles of lumber in sorting tables,

or anything of that sort.

The Master: Overruled. [609]

A. If you want to ask me in this case, or if you

want me to interpret this question

Mr. Geisler: I ask your Honor to kindly direct

the witness to give me an answer to that question.

The Master: Do you understand the question,

Mr. Grab?

A. Not until I am allowed to make an explana-

tion as to what the question actually is.

Mr. Fryer : I think it is evident the witness does

not understand the question. I don't understand it,

and I think he is entitled to have a proper question

put to him, even though the examination has noth-

ing to do with his direct testimony.
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The Master : I think it has something to do with

the direct examination. You may restate the ques-

tion, Mr. Geisler.

Mr. Geisler: I will put the words "distance in

feet", then, in the question.

The Master: Between these piles as they are

stacked along the side of the sorting table ?

Mr. Geisler : Yes, your Honor.

The Master: You understand that, don't you,

Mr. Grab? A. Yes.

The Master: Will you answer the question?

A. They are a comparatively narrow space.

The Master: Approximately how many feet?

A. Approximately two feet.

Q. (By Mr. Geisler) : Now, it would be im-

possible to get a lift truck into that space, would it

not ? A. No, it would not.

Q. Would it be possible to get—you couldn't

get a lift truck into that space, could you?

A. You could not get an end-lift—a straight end-

lift carrier into that space.

Q. The only way you could pick up these lumber

piles would be by the use of a lumber carrier of the

straddle type? [610]

A. No, not necessarily, because in this sorting

chain operation, which is one of the numerous op-

erations in a sawmill, in a great many cases these

piles are picked up with an overhead hoist which

is lowered from the top over the load and picked

up in that manner and transported with an over-

head system.
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Q. Well, I haven't reference to any other sys-

tem of moving lumber piles than just lumber car-

riers, what we are talking about. Now, to use a

lumber carrier would you not have to use a lumber

carrier of the straddle type to pick up those piles

of lumber arranged on both sides—on either side

of the sorting table ?

A. No, I can't answrer that question as yes, be-

cause the overhead system are also referred to as

lumber carriers in the trade and among the opera-

tors.

Q. I am referring, then, to a wheel-mounted

lumber carrier, just like the plaintiff's patent here

in suit, and like the drawing of your patent shows.

A. Of course, a wheeled lumber carrier, if that

is the only means of handling that particular lum-

ber from the sorting chain, is the means for taking

the piles away.

Q. Please look at that photo and state whether

that does not show a customary arrangement of

lumber piles in a lumber yard ?

A. Yes, it does, if straddle type carriers are

used only.

Q. The space in a lumber yard has to be econo-

mized as much as possible, is that not so %

Mr. Fryer: I don't believe that is cross exam-

ination, if your Honor please.

The Master : I think it is

Mr. Fryer : He is not an expert on lumber yards.

We object to it on that ground.
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The Master: Well, perhaps not. If he doesn't

know, why, he can answer it, I think the objection

will be overruled. [611]

A. May I ask to have the question read, please?

(The question was thereupon read.)

A. Yes.

Mr. Geisler: I offer that as plaintiff's exhibit,

whatever the next number is.

Mr. Fryer : We object to it on the ground it has

not been authenticated, no proper foundation made,

and it is not material or relevant to any issue in the

case.

The Master: I think the witness has testified, as

I recollect it, that this is illustrative of the way
lumber is piled where straddle carriers are used. If

I misunderstood him I would like to be corrected.

Mr. Fryer: I am quite sure there is no founda-

tion for the photograph as a proper representation

of anything.

The Master: The objection will be overruled. It

will be received. It becomes 71.

(The photograph referred to was thereupon

received in evidence and marked Complainant's

Exhibit 71.)

Q. (By Mr. Geisler) : Will you please look at

this photo and state, Mr. Grab, whether that does

or does not show common arrangement of lumber

piles in a lumber yard?

A. Yes; where straddle type carriers are used

only.
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Mr. Geisler: I offer that in evidence as Plain-

tiff's Exhibit 72.

Mr. Fryer: We make the same objection, if

your Honor please, upon the same grounds urged

with respect to the photograph previously received.

The Master: The same ruling.

(The photograph referred to was thereupon

received in evidence and marked Complainant's

Exhibit 72.)

Q. Please examine this photo and state whether

that does not [612] represent a common mode in

which a lumber carrier of the straddle type is em-

ployed for picking up piles of lumber stacked along

the sorting chain or table.

A. There is no sorting chain shown in this pho-

tograph. However, the loads apparently have been

posed to be spaced approximately the same as they

would ordinarily be spaced at a sorting chain.

Mr. Geisler : I offer that in evidence.

Mr. Fryer: We make the same objection, if the

Court please.

The Master : The same ruling.

(The photograph referred to was thereupon

received in evidence and marked Complainant's

Exhibit 73.)

Q. (By Mr. Geisler) : Will you please look at

this photograph and state if that does not show the

usual operation of the lumber carrier of the strad-

dle type in picking up a stack of lumber piled on

either side or one side of a sorting chain?
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A. Yes, it does.

Mr. Geisler: I offer that in evidence, if your

Honor please.

(The photograph referred to was thereupon

received in evidence and marked Complainant's

Exhibit 74.)

Q. (By Mr. Geisler) : I will ask you to please

look at this photo and state if that does not also

illustrate the use of a straddle type lumber carrier

for picking up a pile of lumber arranged alongside

of a sorting chain. A. Yes, it does.

Mr. Geisler: I offer that in evidence, if your

Honor please.

The Master: Complainant's Exhibit 75. It will

be received.

(The photograph referred to was thereupon

received in evidence and marked Complainant's

Exhibit 75.)

Q. (By Mr. Geisler) : Now as I understand,

the defendant's lift truck, as shown in the Defen-

dants' Exhibit 41—if the witness will kindly be

shown Exhibit 41.

The Master: Is that the circular? [613]

Mr. Geisler : It is the circular.

Q. (Continuing) : —is the same kind of wheeled

mounted hoist as is shown, for example, in the Carr

patent that you referred to %

A. Yes, it is a similar structure as the one shown

in the Carr patent.
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Q. A front end or lift truck, such as shown by

Defendants' Exhibit 41, can pick up lumber only,

a pile of lumber only from the side of the pile; is

that right? A. No, that is not right.

Q. You would pick up by means of that truck a

pile of lumber by trying to insert the front end lift

portion under the end of the pile? A. Oh, yes.

Q. How would you hold it in place? How would

you hold the pile in place on those arms that carry

the lumber?

A. If the length of the load is not a great deal

greater than its width it doesn't matter whether the

load is picked up from the side or the end, and in

the operations I have seen I believe that the loads

are picked up from the end by the lift truck just

as much as they are from the side.

Q. Now a lift truck has but two arms which are

spaced a considerable distance apart; is that cor-

rect ? A. No, that is not correct.

Q. Will you please look at Defendants' Exhibit

41; that is the kind of a lift truck that I am refer-

ring to. Now has not that only two arms which pro-

ject from the front end of the hoisting devices and

serve to carry the load? A. This

Mr. Geisler: No. Please answer my question;

then you can explain.

A. Yes. The photograph shown in this exhibit

shows arms only. However, it is common practice,

and we have used platforms in place of arms only

if the customer desires to use a platform. [614]
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Q. When you use arms only, then the only way
the lift truck would pick up a load would be from

the side; is that right? A. No, it would not.

Q. Well, how would you pick up—look at De-

fendants' Exhibit 41 and imagine that that, or let

us suppose that that pile of lumber is placed on

bolsters and we are going to pick up that pile of

lumber from the end on the two arms of this lift

truck spaced apart as shown in Exhibit 41, how
would you do it ?

Mr. Fryer: May I have that question read,

please ?

(Last question read.)

A. It is a well known fact that loads of lumber

that are to be handled by any kind of a lumber

carrier, whether it is end lift or the straddle type,

the loads are always placed on convenient platforms

or bolsters. If I would choose to pick this particu-

lar load up from the end I would pick up the bol-

sters with it, the same as I would have to do on a

straddle type carrier.

Q. You couldn't carry the pile of lumber,

though, by picking it up from the end in the same

way as carried there, or shown to be carried, by the

lift truck in Defendants' Exhibit 41?

A. No, I could not. And, furthermore, it could

not be done with a straddle type carrier.

Q. (By Mr. Geisler) : Mr. Grab, could you

handle all types of loads as in an ordinary lumber

yard either from the side or the end with a lift

truck alone? A. No.
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The Master: When you speak of a lift truck,

what do you refer to ?

Mr. Geisler: Your Honor, a lift truck is that

one

The Master: You mean a front end lift'?

Mr. Geisler : Front end lift.

The Master: Oh.

Mr. Geisler: They have so designated it on 41.

[615]

The Master : I see
;
just so we will know.

Mr. Geisler: Yes, sir.

Q. Could you operate a front end lift truck in

connection with a sorting chain, such as shown in

the photographs I referred you to a few minutes

ago?

A. No, not with the particular type of sorting

chain shown.

Q. Referring to the back of the circular. Defen-

dants' Exhibit 41 and the lower figure shown in out-

line, having particular reference to those arms on

which the load is to be carried, now if the length

of the sticks of lumber that you were going to pick

up were in excess of twice the length of those arms

you couldn't pick them up, could you? A. No.

Q. Are these front end lift trucks used in the

lumber yards as a substitute for lumber carriers?

The Witness: I didn't quite get all the question.

Q. Are these front end lift trucks used as a sub-

stitute in lumber yards for straddle type of lumber

carriers ? A. Yes.
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Q. Where the lumber yard uses a sorting chain?

A. No.

Q. What is the approximate speed of the strad-

dle type of lumber carrier ?

A. About ten miles per hour.

Q. Is that in the yard, lumber yard, or on the

road ? A. In a yard.

Q. When you use them on the road of course

they would have much greater speed ?

A. No ; that is the maximum speed.

Q. Of the straddle type of lumber carriers?

A. Of end lift carriers.

Q. No; I was referring, Mr. Grab, to straddle

type of lumber carriers. [616]

A. Oh, I beg your pardon. I didn't understand

your question quite right then. Straddle type car-

riers have a high road speed of approximately as

great as fifty miles per hour and the ordinary oper-

ating speed in the yard I should say is about twelve

to sixteen or eighteen miles per hour.

The Master : Pardon me ; is that maximum speed

fifty?

The Witness : Fifty, your Honor.

Mr. Fryer : How do you spell it ?

The Master: F-i-f-t-y.

Q. (By Mr. Geisler) : When a load is to be

moved from one end of a yard to another end of

the yard, we will say, it is customary to employ a

straddle type of lumber carrier ?

A. If they have a straddle type carrier and if

the distances are great, yes.
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Q. Now what is the speed at which a truck lift

carrier is operated?

A. An end lift carrier is operated at the adver-

tised speeds of up to ten miles per hour.

Q. The speed at which that is run would depend

upon the condition of the flooring of the lumber

yard when the front end truck, lift truck, is oper-

ated in the yard? A. Yes, that is right.

Q. Because if the lumber were piled crosswise

of a carrier as shown in Defendants' Exhibit 41, if

the front end lift truck were run at too great a

speed, why, the load would be jostled off , thrown off

;

is that right? A. Yes, that is right.

Q. Could a lumber carrier of a front end truck

type as shown by Defendants' Exhibit 41 handle as

much lumber during a day's operation as a straddle

type of lumber carrier, and such as described by

the plaintiff's patent in suit and shown by your pat-

ent in evidence here? A. Yes, it could. [617]

Q. Did you understand my question?

A. Yes, Mr. Geisler.

Q. That a lift truck could handle just as much

lumber as a straddle type of truck? A. Yes.

Q. Does that relate to mills which employ sort-

ing chains? A. No.

Q. Would you recommend the use of a front end

lift truck as a substitute for straddle type of lum-

ber carrier in a lumber yard? A. Yes.

Q. If you had but one carrier to use, or if the

lumber yard were going to buy but one lumber car-

rier? A. Yes.
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Q. Now supposing that lumber yard had a sort-

ing chain, would you then recommend the use of a

front and lift truck as a substitute, and exclu-

sively, for a lumber carrier of the straddle type?

A. No, I would not.

Q. Now, I call your attention to the Dingee

patent, Defendants ' Exhibit 59. I haven't any

copy of it. I will ask that I may have the exhibit,

if it is here.

The Master: It is 59, I think.

The Witness: I have it, your Honor.

Mr. Geisler: I would like to see it.

Q. The Dingee patent No. 414,380 is dated No-

vember 5th, 1889. Now that patent illustrates and

describes merely an elevator; isn't that right?

A. Yes.

Q. There is no suggestion in that patent of

any kind as to the conversion of this elevator into

a straddle type of lumber carrier?

A. No, there is not.

Q. The only reason you find for comparing this

Dingee patent with the patent in suit is because it

embodies mechanism for [618] controlling, or rais-

ing and lowering of the lift, and I believe also has

a brake; is that right? A. No.

Q. It has no brake?

A. Oh, yes, it has a brake.

Mr. Geisler: Well, now then, please answer.

Will the reporter kindly read my question over;

then I would like an answer.
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Mr. Fryer : I suggest, if your Honor please, that

a proper question should be put. The witness has

answered every question asked of him so far.

The Master: His answer was "no".

Mr. Geisler: I see.

Q. In what respect, then, do you consider that

this Dingee patent has any bearing on the patent in

suit?

A. The Dingee patent has the entire combina-

tion as literally described in claim 4 of the pat-

ent in suit.

Q. Isn't it a fact that the reason you find a

similarity in the Dingee patent and the patent in

suit is because the Dingee patent shows mechanism

for raising, limiting the raising and lowering of

the elevator? That is one of the reasons?

A. Yes, that is one of the reasons.

Q. And the Dingee patent shows also a brake

which is applied in cooperation with the means

for limiting the raising and lowering of the ele-

vator automatically?

A. Yes, it shows such a brake.

Q. Now what other features do you find in that

Dingee patent that are suggestive of the plaintiff's

patent ?

A. I find the entire combination as described by

claim 4.

Q. That is a conclusion. I would like you to

point out specifically what parts, referring to the
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drawing of the Dingee patent and the specifica-

tion, which you believe to be like the combination

of the claim in suit.

A. I find a green frame; I find a purple load

lifting means; I [619] find a yellow means for

transmitting motion from a source of power to

the load lifting means comprising a clutch that

can be set in neutral position or to cause the load

lifting means to move in either direction; I find

a brown means

Q. Now just a moment, Mr. Grab. You are

reading from a paper before you. What is that

paper ?

A. It is a copy of claim 4.

Q. I didn't ask you to read claim 4. I asked

you to please point out specifically, without any

reference to claim 4 specifically in the Dingee pat-

ent the parts which are shown in the drawing and

the description thereof in the specification which

in your opinion you believe to be similar to the

patent in suit. Now will you please close up that

legend before you.

Mr. Fryer : I submit, if your Honor please, that

the witness should be permitted to have the Dingee

patent before him.

Mr. Geisler: Oh, yes; I have no objection to

that.

The Master : He may have the Dingee patent be-

fore him.
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Mr. Fryer : What lie had was Exhibit 60, a copy

of the Dingee drawings. Now if he may not have

Exhibit 60 I suggest that he have a copy of the

Dingee patent.

Mr. Geisler: Certainly.

The Master: That he is entitled to.

Mr. Geisler : I thought he had it before.

Mr. Fryer: He did, but you didn't want him

to look at it.

Mr. Geisler: No; I don't want him to look at

the stereotyped information.

The Master: That was 61.

Mr. Fryer: 60 is the chart of the Dingee draw-

ings, your Honor.

Mr. Geisler: 59, your Honor. I have withdrawn

this. I have the only copy here.

Mr. Fryer: The witness has a copy of 59 in his

book before him.

The Master: Have you got the patent itself?

[620]

The Witness: Yes, your Honor.

The Master : Refer to that.

The Witness: Yes, your Honor. May I ask an

explanatory question?

The Master: Yes.

The Witness: Am I asked to compare the Din-

gee patent or structure with claim 4 of the patent

in suit?

Mr. Geisler: No, your Honor, that was not my
question. I want him to point out in the Dingee
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patent, by reference to its drawings and specifica-

tion, those parts which he believes are similar to the

combination of the patent in suit, but not with

reference to the elements; I mean to the struc-

tural features of the patent in suit.

The Witness: I am ready to answer the ques-

tion.

The Master: Very well; proceed.

A. The Dingee patent and drawing shows a

frame, a load lifting means mounted therein, a

means for transmitting power from a source of

power to the

Mr. Geisler: Excuse me. I don't want it that

way. I wish you would kindly refer to the draw-

ings by number and to the specification by refer-

ence character, so wT
e can follow what you are talk-

ing about.

The Witness: Oh, yes; I beg your pardon. The

Dingee patent shown a frame consisting of parts

capital B-l.

Q. What sheet please? Pardon me: What fig-

ure, please, I mean?

A. On Figure 2 of parts in Figure 1 which

clearly indicate—of other parts in Figure 1 which

clearly indicate the frame structure but are not

numbered. The Dingee patent also shows a load

lifting means number capital A-l. It also shows a

means for transmitting power from a source of

power to the load lifting means, consisting princi-
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pally of parts small c-1, small b-2, Capital B, small

c-1, small c-2, small d-1, small d. It also has means

to place this load lifting—this power [621] trans-

mission means into operative or inoperative posi-

tion manually, consisting of parts capital F in

Figure 1.

Q. What figure, please?

A. In Figure 1.

Q. I see. What is that part, capital F?
A. It is an endless cable.

Q. Proceed, please.

A. Further, this manual means for placing the

power transmission means in operative position

manually or automatically on Figure 2, lugs small

f-2, on this endless cable capital F in Figure 1,

this cable passing through operating lever capital

E-4 on Figure 2, the endless cable and this lever

operating clutch operating shaft E-4 capital E,

rather, in Figure 2. The Dingee structure also

has automatic means for returning the power trans-

mission means to neutral position, consisting of, re-

ferring to Figure 1, stop lever arm small a-1 and

stops capital F-l fastened to the endless cable capi-

tal F. The Dingee patent also has an automatic

brake shown in Figure 1 consisting of small e-4

mounted on the eccentric small e-1, which in turn

is fastened to the clutch operating shaft capital E.

Q. Well, summing up all that you have said,

the devices which you describe, putting it in con-
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crete form, is a description of nothing more than

a means for controlling a hoist with regard to its

raising and lowering and stopping means for that

purpose, and applying a brake to the device at

the moment it stopped; is that corrects

The Witness: I didn't follow the entire ques-

tion, if you please.

The Master: Read the question.

(Last question read.)

A. No.

Q. (By Mr. Geisler) Why is it not?

A. It is a description of an entire combination

of a hoist, [622] including the various mechanisms

and parts you describe.

Q. It is a description of a hoist in which the

raising and lowering of the load carrying part is

controlled by automatic stops? A. Yes.

Q. And has a brake element which is applied

when those automatic stops are thrown into ac-

tion ? A. Yes.

Q. Now this is an elevator, as we all under-

stand?

Mr. Fryer: That has been asked and answered

once before, and we object to it on that ground.

The Master: Proceed.

Q. (By Mr. Geisler) Now you told us that

you would have no difficulty in converting this Din-

gee patent into a straddle type of lumber carrier,

did you not?
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A. I don't recall saying that.

Q. Well, would you have any difficulty in con-

verting this Dingee elevator construction or incor-

porating it into a lumber carrier? A. No.

Q. Now what w^ould you do in order to place

this Dingee lift control into a lumber carrier of

the straddle type? Just proceed as you wTould if

you were designing it. What would you do?

A. I would simply mount a mechanism of sub-

stantially the same construction, with minor modi-

fications in the form, on a wheeled truck.

Q. I am not talking about a wheeled truck, Mr.

Grab; I am talking about a straddle type of lum-

ber carrier.

Mr. Fryer: May I have the last question read,

if your Honor please, preceding this one?

The Master: Read it, please.

(The question was read as follows: "Now
what would you do in order to place the

Dingee lift control into a lumber carrier

of the straddle type? Just proceed as

you would if you were designing it. What
would you do?") [623]

Mr. Fryer: Now may I have the answer?

(Last answer read.)

Mr. Fryer: We object to the last answer, if your

Honor please, on the ground that it is repetitious

and misleading. I mean the question.

Mr. Geisler: Now please read my last question.
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The Master: Read the last question.

(The last question was read as follows: "I

am not talking about a wheeled truck, Mr.

Grab; I am talking about a straddle type

of lumber carrier.")

The Master: Well, that is not a question.

Mr. Fryer: That is why I object to it. It is a

statement and it is misleading to the witness. I

think the witness has answered the last question

that was addressed to him, and the last statement

was

The Master : He may have done that, but counsel

has interjected an explanation; he has not asked a

substantive question.

Mr. Geisler: I see the point.

The Master: So if you incorporate what you

have in mind in a question, then wTe will proceed.

Mr. Geisler: Yes, your Honor. Correct. If the

reporter would kindly read over the question, the

original question which the witness answered, I

would ask him to do that ?

(The question referred to was read as fol-

lows: "Now what would you do in order

to place the Dingee lift control into a lum-

ber carrier of the straddle type? Just

proceed as you would if you were design-

ing it. What would you do?")
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Mr. Geisler: Please remember we are talking

about a straddle type of lumber carrier, not about

a mere truck, wheeled truck.

The Master: You desire him to answer the pre-

vious question, bearing in mind that you are talk-

ing about a straddle type lumber carrier?

Mr. Geisler : Yes, your Honor. [624]

The Master: Now will you kindly do that, Mr.

Grab.

A. For a straddle type carrier a particular type

truck of the straddle type would be necessary to

mount this combination into.

Q. (By Mr. Geisler) Then if you had such par-

ticular type of straddle carrier, you would have

to place these control elements into that, would you

not—lift control elements?

A. Yes, on to its frame.

Q. You would have to arrange the parts wiiich

make up the lift control elements and the brake,

rearrange them, I mean, so that you could incor-

porate them in a straddle type of lumber carrier?

A. I would have to rearrange them as far as

form is concerned, but not as far as mode of op-

eration or function are concerned.

Q. Now if you did not have a straddle type of

lumber carrier in mind, would the Dingee patent

suggest to you the building of a straddle type of

lumber carrier with automatic stops as you men-

tioned? Automatic controls, I meant to say.
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A. No, it would not suggest a straddle type car-

rier but it would suggest a lumber carrier.

Q. You mean it would suggest a truck of some

kind with hoisting mechanism and controls for the

hoisting mechanism?

A. Yes; it would suggest a truck which would

elevate and carry lumber or other materials.

Q. Now I call your attention to the Nicholson

patent, Defendants' Exhibit 62. I am going to

ask you to have reference to the patent only, Mr.

Grab. A. Yes.

Q. This is patent No. 1,340,458 and dated May
18th, 1920, This is a portable hoisting device,

broadly putting it, is it not? A. Yes.

Q. The hoist mechanism can perform two oper-

ations, one in which the load lifting device is mere-

ly lifted vertically and another operation, which is

option, I assume from the drawing, it may be

tilted? [625] A. Yes.

Q. Is that correct? A. Yes.

Q. Now referring to the operation which con-

cerns the mere raising and lowering of the plat-

form 4, I believe it is designated in Figure 1, there

are means provided for raising and lowering this

platform vertically; is that correct? A. Yes.

Q. And there are means provided which limit

the raising and lowering operation to two prede-

termined points; is that correct? A. Yes.
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Q. And there are means provided for applying

a brake, I believe. Also, when the stopping auto-

matic stops are thrown into action? A. Yes.

Q. Now let us compare with that the Defend-

ants' Exhibit 41, which shows on the circular. You
have it there, Mr. Grab? A. I have it here.

Q. The lift truck. The devices which I refer

to in the Nicholson patent with regard to the rais-

ing and lowering of the load vertically and the

means for controlling this lifting mechanism are

the same as are shown, or the same, I should say,

as are employed in the defendant's lift truck, Ex-

hibit 41; isn't that correct?

A. Yes, substantially the same.

Q. Is there anything suggestive in this Nicholo-

son patent with regard to the incorporation of the

lift controlling devices into a lumber truck?

A. Yes.

Q. That is, if you had a lumber truck in mind?

A. Not necessarily, no.

Q. If you do not have a lumber truck in mind,

would this Nicholson patent suggest to you the

building of a straddle type of lumber carrier with

lift controls? [626]

A. No, not of a straddle type, at first glance.

Q. All it suggests is merely a lift truck; is that

correct ?

A. Yes, a lift truck or a material carrier.
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Q. In order to incorporate the mechanism

shown in the Nicholson patent into a lumber car-

rier of the straddle type, it would be necessary for

you to rearrange the parts of the lift control as

shown—the parts suggested in the Nicholson lift

control; is that right?

A. Yes, only as far as the form is concerned, but

not as to mode of operation or function.

GUSTAV A. GEAB
thereupon resumed the witness stand, and was

examined and testified further as follows:

Cross Examination

resumed

:

Q. (By Mr. Geisler) Going back a moment,

Mr. Grab, to the differences in the lift truck, front-

end-lift truck, such as manufactured by the defend-

ant, and the straddle type of lumber carrier, is it

not a fact that in loading a front-end-lift truck you

would have to centralize the load?

A. I didn't get the last three words, Mr. Geis-

ler.

Q. Centralize the load. A. Yes.

Q. Kind of balance it up.

A. Yes, in a way.

Q. That is not a condition imposed upon the

use of a straddle type of lumber carrier, is that

right ?
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A. Yes. Yes, it is in a way, as well.

Q. Well, ordinarily, because you pick up the

load at four points, or at least by the lifting shoes,

very little centralization or very little balancing of

the load is required, isn't that right?

A. Very little is required. However, some is

required, yes.

Q. Now, referring to the French and Pavey pat-

ent, number 1360917, [627] dated November 30,

1920, being Defendants' Exhibit 64—Have you a

copy of that before you?

A. Yes, I have.

Q. that is another example of wheel-mount-

ed hoist, is it not?

A. Yes, it is another example of an end-mount-

ed lifting device.

Q. When you say end-mounted you mean the

carrier member projects from one end of the ve-

hicle? A. Yes.

Q. The reason you believe that this patent has

bearing on the patent in suit is that it contains

means, including a brake, for controlling automat-

ically the raising and lowering of the lifting ele-

ment, is that right?

A. Yes, it includes the entire combination de-

scribed in claim 4 of the patent in suit.

Q. Does this patent suggest the building of a

lumber carrier?

A. Yes, it would if I
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Q. I mean of this straddle type here

Mr. Fryer: I suggest, if your Honor please, that

the witness be permitted to complete his answer

before being interrupted with another question.

The Master: Well, I think counsel was modify-

ing the question.

Mr. Geisler: That is all.

Mr. Fryer: Well, may we have the answer as

far as it went, then?

The Master: Oh, yes, whatever he said.

Mr. Fryer: I would like to hear it, I mean, if

I may.

The Master : Oh, yes.

The Reporter (reading) : "Does this patent sug-

gest the building of a lumber carrier?

"A. Yes, it would if I "

Mr. Fryer: May I suggest that that answer be

completed before interrupting?

Mr. Geisler: Go ahead.

The Master: Go ahead. [628]

A. Yes, it would if I had the building of a lum-

ber carrier in mind.

Q. (By Mr. Geisler) If you did not have the

building of a lumber carrier in mind would it then

suggest such a lumber carrier and the inclusion of

such lift-controlled elements in a straddle type of

lumber carrier? A. If I

Q. did not.
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A. No, if I did not have in mind building any-

thing it naturally would not suggest anything to

me.

Q. So that patent does suggest, does it not, the

building of a lumber truck with an end lift of the

French and Pavey patent*?

A. No, not entirely.

Q. What do you mean by "not entirely''

?

A. If I had in mind building a lumber carrier

it would suggest the building of any type I might

have in mind.

Q. But it would not specifically suggest the

building of a lumber carrier?

A. If—No, unless I had the building of a lum-

ber carrier in mind.

Q. I now refer you to the Towson and Cochran

patent number 1337804, patented April 20, 1920,

being Defendants' Exhibit 66.

A. I have it before me.

Q. Thank you. That also suggests mechanism

for raising a load, is that right? A. Yes.

Q. The raising of a load as shown in this par-

ticular patent is only to a small extent, very few

feet, apparently, is that right?

A. That is right.

Q. The reason you believe that this particular

patent has bearing on the plaintiff's patent in suit

is again because it includes means for controlling

automatically the raising and [629] lowering of
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the lifting, element in this patent, also including

a brake, is that right?

A. Yes, it has the entire combination described

in the claim of the patent in suit.

Q. When you mentioned the entire combina-

tion, as you put it, you have reference to the means

shown in the plaintiff's patent for limiting the rais-

ing and lowering of the lifting devices, load lifting

devices, by automatic stops and also a brake which

is applied when those stops are thrown into action,

is that right?

A. Yes, those features, together wTith the other

parts of the combination described in the claim.

Q. Now, what other parts have you reference

to, Mr. Grab?

A. A frame and a load lifting means mounted

therein, and means to manually place the load lift-

ing—or the power transmission means into opera-

tive and inoperative position.

Q. Anything else ?

A. I would have to have the question again to

know if I have missed any in my last answer.

Mr. Geisler: All right.

The Master: Read the preceding question.

(The last three questions and the answers

thereto were thereupon read.)

A. No, that is all. I think that is the entire

combination mentioned in that claim.

Q. You what?
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A. To my best recollection that is the entire

combination mentioned in claim 4.

Q. I did not ask you about claim 4. I wanted

to know from you what parts you find in the Tow-

son and Cochran patent which have any bearing

on the plaintiff's patent, the structure shown in

the plaintiff's patent?

A. May I ask if you want me to describe the

particular parts, Mr. Geisler, by number and name ?

[630]

Q. Yes, if you want to go into the details, I

would like to get your statement about this pat-

ent.

Mr. Fryer: We suggest, then, if that is the pur-

pose of the examination, the witness be allowed to

refer to the plaintiff's patent in suit, which he is

now asked to compare with this prior Towson pat-

ent.

Mr. Geisler: Most assuredly.

Mr. Fryer: Then we request that the witness in

making his answer compare the plaintiff's patent

in suit, Exhibit 2, with the Towson patent.

Mr. Geisler: No objection.

Mr. Fryer : Have you a copy of each of the pat-

ents with you, Mr. Grab?

A. Yes, I have.

Mr. Fryer: Very well.

A. The Towson patent describes an industrial

truck or material carrier capable of elevating and
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transporting materials. It consists of a wheeled

frame, some of which are parts number 10 and num-

ber 13, in which a load lifting means is mounted

consisting of parts number 20, 30, 31, 35, 41, 34, 41,

37, 21, and some other minor parts which are parts

of the general load lifting means. It also has means

for transmitting power from a source of power, the

source of power in this case on the Towson patent

being an electric motor number 67, shown plainly

in Figure 5. The means for transmitting motion

are a reversing mechanism shown in Figure 6, con-

sisting mainly of parts 80, 83, 81 and 82. This re-

versing mechanism is of such nature as to put the

power transmission means into raising or lowering

position as well as into neutral position. The power

transmission means consists mainly of parts 47, 48,

61, 60 and 67. This Towrson device also shows means

for manually engaging the power transmission

means, as well as to disengage the same. These

means are shown as parts number 87 and 86 in

Figure No. 1. The [631] Towson patent also shows

automatic means for stopping the load lifting

means, or power transmission means, rather, when-

ever the load lifting means reaches a predetermined

position. These automatic stop means are shown

in Figure 6, consisting mainly of parts 91, 92, 93,

94, 95, 96 and 97. The device also shows an auto-

matic brake mechanism shown and described as

part 100 on Figure 5 of the patent.
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Q. (By Mr. Geisler) Does this Towson and

Cochran patent suggest the building of a straddle

type of lumber carrier ?

A. Yes, if I had the building of a straddle type

lumber carrier in mind it would.

Q. If you did not have that in mind, would it?

A. It would not, because if I did not have any-

thing in mind it could not suggest anything to me.

Q. Now, referring to the Carr patent, Defend-

ants' Exhibit 69

A. I have it before me, Mr. Geisler.

Q. Thank you. That is 1407024, patented Feb-

ruary 21, 1922.

A. I have it before me.

Q. This patent also shows a wheel-mounted hoist-

ing device, does it not? A. Yes.

Q. And it includes means for limiting the rais-

ing and lowering of the load carrying element and

for applying a brake when the limitations have

been reached, does it not? A. Yes.

Q. Taking all these patents which we have re-

ferred to, Dingee, Defendants' Exhibit 59, Nichol-

son, Defendants' Exhibit 62, French and Pavey, De-

fendants' 64, Towson and Cochran, Defendants' 66,

and Carr, Defendants' 69, all of them show ex-

amples of wheel-mounted hoists and are substan-

tially alike in principle of operation?

A. Yes.
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Q. None of them would suggest the building of

a lumber carrier [632] if you did not have a lumber

carrier in mind, is that right? A. No.

Q. If you did not have a lumber carrier in

mind would they suggest the building of a lumber

carrier ? A. No.

Q. All they might suggest to you would be the

building of some kind of a truck for lifting a load,

regardless of what is to be lifted, is that right?

A. Yes, if I had the building of such a truck

in mind.

Q. You are familiar with the classification of

lumber carriers, lumber trucks, as put out by the

defendant Willamette-Hyster, are you not?

A. I am afraid I don't quite understand the

question.

The Master: Read the question.

(The question was thereupon read.)

A. May I ask if you mean the word, the mean-

ing of the word, or classification by any certain pat-

ent or patents?

Q. (By Mr. Geisler) No, what I mean is, are

there not two general types of lumber carriers, the

one being specifically known as the straddle type

and the other as the lift truck type? A. No.

Q. Are you familiar with the advertising of the

lumber carriers put out by the defendant Willa-

mette-Hyster Company?

A. Yes, I am.
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Q. You have anything with the forming or the

framing of the advertising to do—suggestions in

regard to it? A. Yes, I do.

Q. Now I show you here the October issue, 1936,

of The Timberman, the back of that magazine. Now
on the lower right hand corner is one type of car-

rier, which is of the straddle type, is it not?

A. Yes.

Q. The picture show there is? [633]

A. Yes.

Q. Isn't that known to the trade by the name

straddle type, or words to that effect, as shown on

that advertisement?

A. Yes. It is also known as just a plain car-

rier or lumber carrier.

Q. As advertised on the back of that particular

magazine, however, the word " straddle" or "strad-

dling" is specifically associated with that cut, is it

not? A. It is not.

Q. It appears right over that cut, does it not?

A. Yes, but underneath and alongside of other

cuts as well.

Q. Now on the upper left hand corner of the

back of that magazine is pictured the end lift truck

;

is that right? A. Yes.

Q. An end lift truck, as far as the products of

defendant Willamette-Hyster Company are con-

cerned, always designates lift trucks substantially

as shown by Defendants' Exhibit 41? That is that

circular I have reference to? A. No.
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Q. You have other types of end lift trucks manu-

factured by the defendant, too? A. Yes.

Q. Have you got samples of them here?

A. Yes, we have. We have our regular adver-

tising matter on Willamette Utility Carriers, a

copy of which I have here.

Q. Would you turn to the first inside page, turn-

ing over the cover, and I will ask you to read what

it states on that inside page?

A. Speed, power, quality. Pneumatic or solid

tires. Gasoline or full Diesel power plants.

Q. What does it give a picture of underneath

that statement?

A. It gives a picture of Willamette Utility Car-

rier.

Q. Of what type? Of straddle type? [634]

A. Of the straddle type.

Q. What does it say underneath that?

A. " America's Finest Straddle Truck, Willa-

mette Utility Carrier. 50 miles per hour. Pour

wheel steering. Pour wheel hydraulic brakes. Same

speeds forward and reverse. For transporting and

high piling. The self-loading and self-unloading

straddle type truck for carrying lumber, pulp,

paper, pipe, steel, brick, tile. Any material! Any
length ! Anywhere ! Willamette-Hyster Company,

Portland, Oregon."

Mr. Fryer: We now offer in evidence, if your

Honor please, the advertising material produced by
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the witness and ask that it be marked Respondents'

Exhibit 76.

Mr. Geisler: Are you introducing it?

Mr. Fryer: Yes.

Mr. Geisler: I was going to save you the trou-

ble. However, either way; it is immaterial.

The Master: It will become Respondents' Ex-

hibit 76.

Mr. Geisler: May I compare that one, your

Honor, with the one I have here?

The Master: Yes.

Mr. Geisler: To make the thing more specific,

I am offering on behalf of the plaintiff only the

first sheet of that particular circular or book, not

being familiar with the rest of it.

The Master: You may change your legend on

that. Sheet 1 of this book will be marked Com-

plainant's Exhibit 76, and if at the proper time

the respondent desires to offer any remaining part

of it it may.

(The sheet so offered, being first inside sheet

of book entitled " America's Finest Straddle-

Truck" of the Willamette-Hyster Company

was thereupon received in evidence and mark-

ed Complainant's Exhibit 76.)

Q. (By Mr. Geisler) Referring to your pat-

ent, Mr. Grab, Plaintiff's [635] Exhibit 47, lifting

mechanism entitled " Lifting Mechanism for Tra-

versing Hoists", will you kindly tell me what that
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phrase or expression "for traversing hoists''

means ?

The Witness: May I see a copy of the patent,

please ?

(Exhibit 47 passed to the witness.)

The Witness: May I hear the question again,

please? I have the exhibit now.

(Last question read.)

A. Traversing hoist means an elevator which

traverses the ground or the earth, I guess, which

travels on the ground.

Q. (By Mr. Geisler) The invention as a whole,

however, was directed specifically to a lumber car-

rier of the saddle type; is that right?

Mr. Fryer: I don't know what this is cross ex-

amination of, your Honor. We object to it on this

ground. This man has not been asked about the

invention of any patent, particularly of this pat-

ent.

Mr. Geisler: Both parties have been examining

this witness with regard to that patent before. It

is in the case, your Honor. It is specifically in-

volved here, as will appear very shortly, because I

will bring it out, as will appear by the witness'

evidence, it is not the direct type of lift control

which is employed by the Willamette-Hyster, de-

fendant, in the manufacture of its truck.

Mr. Fryer: On direct examination of this wit-

ness, if your Honor please, there was only one ques-
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tion addressed to this witness that has any bearing

whatsoever upon counsel's remarks. I asked him

whether or not his company had ever made a ma-

chine containing in it a part like the part 79 on

Exhibit 48, and the witness stated that his company

experimentally had once made a machine with a

part like that in it but in effect that they had never

manufactured a machine having that construction

or operation. Now that examination was not with

respect to a patent but with [636] respect to a ma-

chine, and the reference to this chart and not the

patent was merely to identify the part of the ma-

chine about which I was interrogating the witness.

I asked him, "Did your company ever make a

machine containing that part in it?" And he said,

"Once experimentally and we abandoned it." Now
that is all there is in the direct evidence of this

witness bearing upon this subject in any way. He
has not been interrogated about this patent, and

we submit it is not cross examination and not ger-

mane to any issue in the case. In that respect we

reserve leave, at a later time, to quote authorities

to your Honor on that proposition.

Mr. Geisler: If the court please, it will appear

that the witness here, Mr. Grab, is the manager of

the department of the defendant with regard to the

building of lumber carriers, and it will appear that

this lumber carrier, for which he obtained a pat-

ent, is directly germane to that particular ques-
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tion. In fact, he built it under the instructions of

the defendant. It is a very important piece of

evidence.

Mr. Fryer: We have no objection to plaintiff

bringing in that evidence if they want to make this

witness their own and examine him on it, but in that

event we shall rely on the ruling of the Supreme

Court in Dravo against Fabel, which makes him

bound by his answer. But we do object to cross

examining a witness of ours concerning a subject

about which he was not examined on direct.

The Master: Let me hear the question.

(Last question read.)

The Master: The objection will be overruled for

the time being until such time at least as counsel

further advises the Master as to its incompetency.

You may proceed.

A. No.

Q. (By Mr. Geisler) The type of load lifting

devices which is shown in your patent is the same

as that in substance shown or [637] employed by

the Willamette-Hyster in the manufacture of their

straddle type of carriers, is it not?

Mr. Fryer: May we have a ruling, your Honor,

that the same objection will go to this whole line

of examination with respect to the patent issued

on the application of this witness?

The Master: Yes, you may have such a stipu-

lation, and the record will show that that will be

the order.
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The Witness: May I have the question again, if

I am to answer?

(Last question read.)

A. Yes, but generally only, however.

Q. (By Mr. Geisler) While in the employ of

the plaintiff in its shop at Dallas you became fa-

miliar with the plaintiff's patent, Plaintiff's Ex-

hibit 2, did you not, Mr. Grab? A. Yes.

Q. You entered the employ of the Willamette

Iron & Steel Works specifically for the purpose

of taking charge of their carrier department?

A. Yes.

Q. Your knowledge and experience with carriers

helped you to obtain that position, I presume, did

it not?

A. I didn't get the entire question.

(Last question read.)

A. No. I would say Mr. Gerlinger's knowledge

of my general knowledge of automotive equipment

helped me to gain that position.

The Master : I think you are talking about some-

thing else, aren't you?

Mr. Geisler: I was talking about the employ-

ment by the Willamette Iron & Steel Works.

A. I failed to get that. I thought you were

talking about my employment with the Dallas Ma-

chine & Locomotive.

The Master: No. The question was whether or

not your familiarity gained of lumber carriers while
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with the Dallas Machine & [638] Locomotive Works,

whether that familiarity enabled you or aided you

in getting the position with the Willamette Iron

& Steel.

A. Yes, among my other abilities as to selling

and knowledge with automotive equipment in gen-

eral.

Q. (By Mr. Geisler) Referring to the Ross

carrier which you said you saw in 1923, as I un-

derstand it, from your description of other load

limiting control devices the automatic lift controls

which are employed in the Willamette-Ersted car-

rier, Defendants' Exhibit 56-B, are practically the

same as that shown in the Ross carrier?

A. Yes, they are substantially the same.

Q. That is your statement; is that right?

A. Referring to the Willamette carrier?

Q. Yes. A. Yes.

Q. The difference only is that in the Ross car-

rier the control rod with the stops on it worked ver-

tically w^hile in the defendant's carrier that same

kind of a rod with stops on it worked horizontally

;

is that right?

A. Yes, along with other minor differences in

form of the machine as a whole.

Q. Do you know Mr. Ross? A. Yes, I do.

Q. The Mr. Ross that you knowT
is the man who

builds these Ross carriers; is that right?

A. I understand he is the president of the Ross

Carrier Company, yes.
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Q. Now would you state again when you saw

the Ross lumber carrier?

Mr. Fryer: May I have that question read,

please, your Honor?

(Last question read.)

A. Some time after the middle of 1923, I would

say towards the end of 1923.

Q. (By Mr. Geisler) How did you come to

look at this particular carrier? [639]

A. My duties were to repeatedly go to Clark &
Wilson Lumber Company to service and fix two

Gerlinger carriers which we had in operation at

the plant of the Clark & Wilson Lumber Company

and during one of my service calls I saw the Ross

carrier there.

Q. At that time the plaintiff was not manufac-

turing any mechanical lift carriers, was it?

A. No.

Q. The plaintiff was manufacturing only hy-

draulic lift carriers? A. Yes.

Q. How did you come to be interested in the

construction of a mechanical lift carrier when the

plaintiff, for which you were working, was not

manufacturing such a carrier?

The Witness: May I have the question, please?

(Question read.)

A. Prior to the construction of the hydraulic

lift carrier I was employed by the plaintiff to con-

struct and complete the design of a mechanical

carrier.
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Q. When did you receive that instruction from

Mr. Gerlinger?

Mr. Fryer: Just a minute. May I have the last

answer, please?

(Last answer read.)

Mr. Geisler: I withdraw that question.

Q. When you say instructed by the plaintiff,

whom do you refer to?

Mr. Fryer: He didn't say instructed, your

Honor. We object to that as misleading.

Mr. Geisler: Eead it again kindly.

(The question and answer following were read:

"Q. How did you come to be interested in

the construction of a mechanical lift carrier

w7hen the plaintiff, for which you were working,

was not manufacturing such a carrier?

"A. Prior to the construction of the hy-

draulic lift carrier I was employed by the

plaintiff to construct and complete the design

of a mechanical carrier.")

Q. (By Mr. Geisler) By whom were you em-

ployed in the plaintiff's shop?

A. By Mr. Gerlinger, the president of the Dal-

las Machine & Locomotive [640] Works, for the

Dallas Machine & Locomotive Works.

Q. Was not your work merely that of carrying

out the design which Mr. Gerlinger placed before

you ? A. No.
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Q. You were instructed, as I understand, by

Mr. Gerlinger, to build this new type of lumber

carrier ? A. Yes.

Q. When?
A. Prior to my actual employ by the Dallas Ma-

chine & Locomotive Works, Mr. Gerlinger approach-

ed me on different occasions and asked me to work

for him to construct and help to develop a lumber

carrier which he had in mind to build.

Q. That was prior to your entering the employ

of the plaintiff, you say? A. Yes.

Q. When did you enter the employ of the plain-

tiff? A. In May, 1921.

Q. Isn't it a fact that Mr. Gerlinger told you

of mechanical devices we he had relating to lumber

carriers ?

Mr. Fryer: We object to that unless the time

and place is specified in the question. It is too in-

definite to answer, if your Honor please.

The Master: Overruled.

A. I do not recall any such specific statement.

Q. (By Mr. Geisler) Do you recall a suit

brought by William S. Overlin against the Dal-

las Machine & Locomotive Works in

A. Yes.

Q. Wait a minute—in the District Court of the

United States for the District of Oregon? Do you

recall that suit? A. Yes, I do.

Q. Were you not a witness in that suit?
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A. Yes, I was. [641]

Q. Now I will read to you from the record in

that suit. This is on page 115. If your Honor

please, I have here a transcript of record in that

case as furnished me. I have only one copy and it

was loaned to me only by the United States Circuit

Court of Appeals through the courtesy of Mr.

O'Brien.

Mr. Fryer: Is it a certified copy?

Mr. Geisler : It is not a certified copy.

Q. I will ask the witness if he recalls giving

this testimony: "In 1918 I was foreman of the

repair shop in Dallas, at which place I took care of

the gasoline equipment that the Willamette Valley

Lumber Company was handling the lumber with

and Mr. Gerlinger was general foreman of the

Southern Pacific Railroad Shops and he was re-

pairing all the mill machinery and camp machinery

for the Willamette Valley Lumber Company outside

of the trucks that they handled the lumber with,

and I met Mr. Gerlinger and became intimate with

him and we discussed mechanical devices and the

several patents that Mr. Gerlinger had, and among

others he told me confidentially about this lumber

carrier that he was figuring on at that time."

Mr. Fryer: Now we object to that, if your Honor

please, on the grund that no proper foundation

has been laid for this.
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The Master: Sustained. Sustained upon the

ground that no proper foundation has yet been

laid for your previous question.

Mr. Geisler : The witness stated that he gave tes-

timony in this particular case as a witness.

The Master: Oh, yes, but reading the testimony

would not be affirmative proof of any fact. It

could only be used for the purpose of impeaching

this witness' testimony at this time.

Mr. Geisler: Oh, I agree with that, your Honor.

I didn't get the point.

The Master: So it will be necessary for you to

lay the proper foundation by oral questioning be-

fore you call his attention to this particular testi-

mony. [642]

Mr. Geisler : Well, to make a shortcut I am ask-

ing the witness now to state whether or not he gave

such testimony in that particular case.

Mr. Fryer: That is what we are objecting to, if

your Honor please.

The Master: It will be sustained. The ground

of the ruling, Mr. Geisler, is that you have not yet

asked the witness the affirmative facts with regard

to the conversation with Mr. Gerlinger. Until that

has been done, then you can't impeach him by call-

ing his attention to contradictory testimony. I

would suggest that perhaps if you would lay that

foundation then you may proceed with your im-

peachment.
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Mr. Geisler: Well, the reason I am pursuing

the course I am—perhaps I am wrong, your Honor,

but the witness stated that he wTas instructed by

Mr. Gerlinger to get up these improvements in

lumber carriers and now—very well; I will ask

the witness this question:

Q. Did you have any conversation with Mr.

Gerlinger about the building of lumber carriers

prior to your employment with him?

A. Yes, I did.

Q. Did you discuss in that conversation me-

chanical devices with regard to the handling of

lumber %

Mr. Fryer: We object to that question, if your

Honor please, unless the foundation is further laid

by asking the time and place and persons present.

The Master: Of course the objection is not as

yet well taken. I think he may inquire upon that

subject. You will read the question to the witness

and he will answer.

(Last question read.)

A. I can't answer that question yes or no, be-

cause a great deal of time has elapsed and I have

no wTay of recalling to my mind the particular

words or the specific discussions we had at that

time. [643]

Q. (By Mr. Geisler) What I want to know, Mr.

Grab, is whether there was any talk between you

and Mr. Gerlinger prior to your employment in

the plaintiff's shop with regard to lumber lifts?
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A. Yes, there was.

Q. Did not, in that talk, Mr. Gerlinger give

you some confidential information as to his plans

with regard to improving lumber lifts?

Mr. Fryer: We object to that on the ground

that the talk referred to is not specified by refer-

ence to the time and place and persons present.

The Master: Overruled.

A. If I disregard your reading of the term

" confidential", I would say that I don't recall hav-

ing any confidential talks to that effect.

Q. (By Mr. Geisler) Well, did you not so state

as a witness in the trial of the suit, that you did

—in a suit pending in the United States District

Court, the time being 1922 or 1923, that you did

have such confidential conversation with Mr. Ger-

linger ?

The Witness: May I hear that question again

please ?

(Last question read.)

Mr. Geisler: About lumber carriers?

A. I cannot say just from memory.

Q. Do you recall, recollect the extract I read

from this transcript of record in the case of Over-

lin vs. Dallas Machine & Locomotive Works, that

I read just a moment ago? Would you like me
to read it again? A. If you please.

Q. "In 1918 I was foreman of the repair shop

in Dallas, at which place I took care of the gaso-
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line equipment that the Willamette Valley Lumber

Company was handling the lumber with and Mr.

Gerlinger was general foreman of the Southern

Pacific Eailroad Shops and he was repairing all the

mill machinery and camp machinery for the Wil-

lamette Valley Lumber Company outside of the

trucks that they handled the lumber with, and I met

Mr. Gerlinger and became intimate with him and

we discussed mechanical [644] devices and the sev-

eral patents that Mr. Gerlinger had, and among

others he told me confidentially about this lumber

carrier that he was figuring on at that time." Now
do you admit or deny the giving of such testimony

in that suit?

Mr. Fryer: We object to that question, if your

Honor please, on the ground there has no proper

foundation been laid.

The Master : I am compelled at this stage of the

proceeding to sustain that objection. However,

inasmuch as I am sitting only as Master, I think

it is proper to sugget to counsel that he may in-

terrogate this witness as to whether the reading of

that transcript refreshes his recollection as to what

the facts were and we will then see what the situa-

tion is.

Mr. Geisler: Very well, your Honor. I will

adopt the suggestion.

Q. Does the reading of what I just quoted from

the transcript of record in the case of Overlin vs.
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the Dallas Machine & Locomotive Works, in tran-

script No. 4156, refresh your recollection as to the

testimony you gave in that suit as a witness?

A. Yes, it does as to the particular portion of

such testimony as you read to me.

Q. Well, did you so testify or did you not so

testify?

Mr. Fryer: We make the same objection, if your

Honor please; no proper foundation for an im-

peaching question of that sort addressed to this

witness based upon a record such as counsel is

using.

Mr. Geisler: Withdraw that question and say:

Q. Your recollection now being refreshed by

what I read to you, do you recall the fact whether

you had any confidential communication with Mr.

Gerlinger regarding lumber carriers'?

A. Yes; I recall now confidential conversation

with Mr. Gerlinger regarding a lumber carrier

which he figured on building.

Q. And the confidential communication with

regard to these lumber carriers came from Mr.

Gerlinger; is that right? A. Yes. [645]

Q. In inspecting the plaintiff's hydraulic lum-

ber carrier at Clark & Wilson in 1923, as I under-

stand your occasion, or the occasion for your going

to the Clark & Wilson Lumber Company, was to

service the hydraulic lumber carriers which the

Clark & Wilson Lumber Company still had or were
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using, I should say, which they had bought from

the plaintiff?

A. Yes, to the best of my recollection.

Q. On those servicing trips isn't it a fact that

you often were accompanied by Mr. Dimick, who

was also working for the plaintiff company?

A. I do not specifically recall. It is, however,

possible that Mr. Dimick accompanied me on some

occasions.

Q. And you both went to the Clark & Wilson

Lumber Company for the purpose of servicing the

plaintiff's hydraulic lifts?

A. If Mr. Dimick accompanied me at any time

he probably went along as my assistant to fix up

the broken down G-erlinger carriers.

Q. Now you would not say that Mr. Dimick

did not go with you at any of those times, would

you?

The Master: He has not said that. He said it

is possible that he did.

Mr. Geisler: I didn't quite get that. Thank you.

Q. Did you talk to Mr. Dimick about this Ross

carrier and its construction that you saw there

at the Clark & Wilson Lumber Company?

A. It has been a long time since and I may have

and I may not have. I can't say.

Q. Mr. Ballantyne wras the secretary-treasurer

of the plaintiff company, was he not?

A. Yes.
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Q. Did you talk to Mr. Ballantyne about this

particular Ross carrier that you saw at the Clark

& Wilson Lumber Company?

A. Not that I recall. [646]

Q. And the only person that you talked to about

this lumber carrier, according to your statement, is

with Mr. Gerlinger, or to Mr. Gerlinger; is that

right ?

A. I can't say that. I, however, will state that

I specifically recall talking to Mr. Gerlmger on va-

rious occasions about the stop mechanism on this

particular Ross carrier.

Q. Mention one of the times and places when

you talked to Mr. Gerlinger about this particular

Ross carrier.

A. As to the particular time, it was after I saw

the carrier, the Ross carrier, at the Clark & Wilson

Lumber Company, and I talked to Mr. Gerlinger

about the features mentioned heretofore primarily

at his home and at his private office.

Q. Do you remember the time that that was

approximately, what year?

A. On account of the cough I didn't get the

entire question. Pardon me.

Q. Do you remember what year that was?

A. Beginning 1923.

Q. At the beginning of 1923?

A. No. I say, beginning 1923; from 1923 on.

Q. What was the date of your first conversa-

tion with Mr. Gerlinger about this Ross carrier?
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A. I can't fix the exact date. However, I can

say it was immediately after I saw the Ross car-

rier at the plant of the Clark & Wilson Lumber

Company, which was shortly after the fall of

1923.

Q. Then you are positive, according to your

statement, that you did talk with Mr. Gerlinger

about this Ross carrier?

A. Yes, very positive.

Q. And you have distinct recollection of talk-

ing with him about it ? A. Yes, I do.

Q. But you have no distinct recollection about

talking concerning this Ross carrier to any other

person in the plaintiff's [647] shop or office?

A. No, I do not.

Q. And you are positive that the Ross carrier

which you saw had automatic lift control, includ-

ing a brake for the lifting devices, of a straddle

type lumber carrier? A. Yes.

Q. And that those were substantially the same as

the control for automatic lifts which were adopted

by the Willamette-Hyster Company and used in

the building of their lumber carriers?

A. Yes, they were substantially the same.

Q. Now you could not possibly be mistaken as

to the construction of that Ross lumber carrier,

could you ? A. No.

Q. You are just as sure about that, that is to

say, having seen the automatic control of a load
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lifting device in the Ross carrier as you are of sit-

ting in that chair where you are at the present

time; is that right? A. Yes, I am.

Mr. Geisler: I call for Plaintiff's Exhibit 51,

please.

Q. I will ask you to look at Plaintiff's Exhibit

51, being the file wrapper which was the initiation

of—at least, the file wrapper of the application for

patent which matured in Mr. Grab's patent Xo. 1,-

838,939, dated December 29th, 1931. I show you a

photostatic copy of the application in that case, in

that application of the petition; the first would be

the petition. Pardon me just a minute. The pe-

tition with power of attorney; is that your signa-

ture there—a photostatic copy of it

!

A. Yes, it is.

Q. Xow I turn to the petition in that file wrap-

per; it is on page 12 of the same; is that a photo-

static copy of your signature i A. Yes.

Q. Xow I call your attention to page 13 of that

file wrapper, which is the oath appended to that

application, and ask you to state whether or not

that is a photostatic copy of your signature?

A. Yes. [648]

Q. Xow I would ask you to turn to page 4 of

that file wrapper and read therefrom the statement

beginning with line 7 as appearing in that appli-

cation.

Mr. Fryer: If the Court please, this is again an

exhibit to which we have our standing objection,
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that under the well recognized authorities it has

no place whatsoever in this record. Unless there

is some purpose of impeachment here with respect

to a document contained in this file wrapper the

entire inquiry is wholly beyond the scope of the

issues in this case, and according to a long line of

well settled authorities the file wrapper of a patent

on this machine has no materiality or relevancy, or

place whatsoever in the record of an action brought

for the infringement of another patent against the

machine on which that file wrapper was taken out.

An illustration of that law is found in a recent de-

cision of the Circuit Court of Appeals for the Sec-

ond Circuit in American Metal Cap Company vs.

Anchor Cap & Closure Corporation, 20' Federal

(2nd) 725, the particular place referred to being

page 727. In that case an effort was made to use

the file wrapper of a patent on the defendant's

machine in support of the plaintiff's contention

that the defendant's machine infringed.

The Master: Mr. Fryer, your objection may be

well taken to a subsequent question. This ques-

tion is merely asking the witness to read the par-

ticular lines, not to read them out loud.

Mr. Fryer: I thought the question wras to read

it into the record.

The Master: No.

Mr. Fryer: Oh, well, if it is not to read it into

the record, then of course my objection is prema-

ture and I will withdraw it.
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The Witness: May I hear the question again,

please ?

(Last question read.) [649]

Mr. Geisler: I am going to ask, your Honor,

that the witness be permitted to read aloud from

that file wrapper.

Mr. Fryer: Then I will ask leave to present my
objection, if I may have just a moment, if your

Honor please.

Now, if the question as modified by counsel calls

for the reading into the record of any portion of

this file wrapper on a patent obtained by someone

connected with the defendant, and a patent which

evidently plaintiff relies upon as having some rela-

tionship to the charge of infringement, we object

to it on the ground of the rule which I have referred

to and the rule in the case that I have just men-

tioned. The pertinent portion of that decision,

which I say is one in which such a question as the

admissibility of such a file wrapper as this was

raised, reads as follows:

" Hence, we have no hesitation in holding that

claims 2 and 4 are not infringed. So far as the

defendant has taken any of Hammer's inventions,

it has taken from him earlier disclosure." that

was the patentee's disclosure. Now comes the part

dealing with the file wrapper on the defendant's

structure. The Court said: "The validity of its

own patent, and the representations by which it
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was obtained, are altogether irrelevant. They are

not estoppels."

And that recent example of the well settled rule

that the file wrapper on a defendant's machine is

wholly irrelevant to any issue is a suit brought for

infringement on another patent by that machine.

The Master: Well, I don't think the courts have

gone so far as to say it is never relevant, because

it might contain a recitation of fact which would

be entirely relevant.

Mr. Fryer: Not in as far as the representation

was made to the Patent Office as a reason for

granting a patent on the defendant's machine.

There is no case in the books where any file wrap-

per on a defendant's machine, I believe, has been

held material and relevant for that purpose. [650]

The Master: What line was that? I want to see

wThat this is and then I will be in a position to

rule.

Mr. Geisler: It is on page 4, beginning with line

7. There are two very important reasons why this

is very pertinent. One of the reasons I prefer not

to state in the presence of the witness.

The Master: Now, this is line 7 on page 4?

Mr. Geisler: Yes, begins with the words "this

application '

'

The Master: "This application is substituted

for application Serial No. 207873 "%



742 Dallas Machine etc. Works

(Testimony of Gustav A. Grab.)

Mr. Geisler: Yes, then proceeding from there

on.

The Master: For how far?

Mr. Geisler: Stating the objects. The other

matters I shall refer to presently.

The Master : I am going to permit this to be read

into the record at this time, Mr. Fryer, and shall

ask you to make a motion to strike after counsel

has reached and passed what he thinks is the ma-

terial part of it. I cannot pass on that at this

time.

Mr. Fryer: Very well, your Honor.

A. May I have the question, please?

The Master: Do you want him to read aloud

from page 7, to what?

Mr. Geisler: Pardon me, your Honor, just a

moment. That is on page 4 of that file wrapper,

beginning at line 7 and reading down to line 31.

The Master: All right, you will do so.

A. "This application is substituted for appli-

cation Serial No. 207873, filed July 22, 1927, and

the invention relates generally to traversing hoists

and particularly to a special form of lifting me-

chanism whereby loads may be picked up or low-

ered.

"The first object of this invention is to provide

a [651] special form of lifting mechanism for tra-

versing hoists which can be operated from the

hoisting engine independently of any other duties

which such engine is performing.
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"The second object is to provide a dry trans-

mission for the lifting mechanism to eliminate the

undesirable scattering of oil over the lumber or

other material being handled.

"The third object is to provide an exceedingly

quiet and smoothly operating lifting mechanism

which will require only a minimum application of

hand power from the operator to control the lift

which is locked in any position it is moved by the

operator.

"The fourth object is to so construct the lift that

the clearance between its upward and downward

driving positions is exceedingly small, thereby mak-

ing large level ratios possible.

"The fifth object is to so construct the drive

that there will be no danger from wearing flat spots

on the friction element.

"The sixth object is to provide a plurality of

automatic stops for the lifting mechanism which

will disengage same in either its upward or down-

ward limit of travel, without load, and in its up-

ward limit of travel, with load.

"The seventh object is to combine the load stops

to the load binding mechanism."

Q. Now will you please turn to page 12, begin-

ning at line 2, commencing with "8. In a travers-

ing hoist," and so forth.

A. "8. In a traversing hoist, the combination

of a wheeled frame having a load lifting mechanism
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provided with a reversible friction thereon; an up-

per limit stop having connections to said friction

drive whereby the lifting action shall be stopped

when said lifting mechanism has reached its upper-

most limit without a load.

"In a traversing hoist, the combination of a

wheeled frame having a load lifting mechanism

provided with a reversible [652] friction drive;

and a downward limit stop whereby the downward

travel of said load lifting mechanism shall be

stopped when it reaches its lowermost limit of

travel without a load.

"In a traversing hoist, the combination of a

wheeled frame having a load lifting mechanism

mounted thereon; a reversible friction drive for

said mechanism ; and a spring loaded yieldable load

engaging the stop mechanism mounted on said frame

whereby said friction drive will be released when

the top of a load has reached its uppermost limit

of travel.

"In a traversing hoist, the combination of a

wheeled frame; a load lifting mechanism on said

frame; a reversible friction drive for said me-

chanism; a plurality of stop means for disengaging

said friction drive in a manner to stop the oper-

ation of said lifting mechanism when same reaches

the upper or lower limit of travel without load or

its upper limit of travel with load."
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Q. Now, those are the claims contained in your

application when you filed the same with the Pat-

ent Office, is that right?

A. Yes, they are apparently some of the claims.

Q. Now, going back to the Ross carrier, the

mechanism for limiting the uppermost travel of

the load lifting devices is operated without any load

being carried by the carrier, is that right?

A. Yes, that is right.

Q. Now, will you please explain why it was

that you stated under oath in this patent applica-

tion that you invented the mechanism described in

claim number 8, for example, reading, u In a tra-

versing hoist, the combination of a wheeled frame

having load lifting mechanism provided with re-

versible friction drive thereon; an upper limit stop

having connections to said friction drive whereby

the lifting action shall be stopped when said lift-

ing mechanism has reached its uppermost limit

without a load"—please explain how it wras that

you made claim to such [653] an invention, when

you had, as you stated previously, seen and knew

of a construction in the Ross carrier which, as you

state, is identical with the mechanism which is

described by said claim 8?

Mr. Fryer: We object to that question, if your

Honor pleases, as misquoting the testimony of the

witness. The witness did not make any such state-
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merit as is contained in the last few words of that

question, and I will ask to have it read.

(The question was thereupon read.)

Mr. Fryer: Now, the last statement was never

made by this witness. The question misquotes him

and is misleading in that respect.

The Master: I think his testimony was substan-

tially

Mr. Fryer: Not even so. He made no reference

to claim 8 as describing the claim 8 of the carriers

of the defendants here accused as an infringement,

and that is what the last part of the question im-

plies.

The Master: I don't think I get your point. Will

you state it.

Mr. Fryer : The question as it reads implies that

the witness has stated that the defendants' Willa-

mette carrier contains the combination described

in claim 8 of the file wrapper which is now lying

before the witness, whereas the witness has never

stated at any time or intimated that the accused

machine in this case contains the combination de-

scribed in claim 8 in the file wrapper. On the con-

trary, he has positively stated that this defendant

never at any time within six years prior to the filing

of this suit made a machine containing the combi-

nation of that patent whose file wrapper is now be-

fore him, and the question assumes that very fact

which the witness has specifically denied.
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The Master: Well, perhaps I misunderstood the

witness, but I understood him to say on his testi-

mony—and I would like [654] to be corrected if I

am mistaken about it—that in the Ross carrier it

contained a frame with a load lifting mechanism,

and that it had—I don't know whether he used the

words "
reversible friction drive", but it used lan-

guage which described the same thing—with a limit

stop which had connections to the driving mechan-

ism wThereby that lifting action was stopped when

the lifting mechanism had reached the upper limit.

Mr. Fryer: Quite true, Your Honor, but that is

not what this question calls for. This question calls

for what claim 8 in this file wrapper describes,

which is not the mechanism Your Honor has just

recited. In other words, the claim cannot be held up

in thin air wholly disassociated from the applica-

tion which is made and have any meaning whatso-

ever, according to all the laws in the books. This

question asks this witness something about claim 8

in the file wrapper and assumes that he has said

that certain mechanism comes within claim 8. Now,

this witness has not tried to interpret claim 8 in the

file wrapper and state what mechanism comes with

it and what does not. And a mere recitation of parts

is no proof whatever what that list of parts de-

scribed in claim 8 defines, so that the question as

put calls upon this witness for an interpretation of

the claim 8 in the file wrapper which he has not yet
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assumed to make. True he has stated that the Ross

machine contains a certain number of enumerated

parts but that is not a statement whatsoever by this

witness that the Ross Machine contains the claim 8

in the file wrapper, because that is something sepa-

rate and apart from anything that this witness has

yet stated in his testimony. The parts in the Ross

machine as a mechanical proposition are one thing,

what claim 8 of this file wrapper before the witness

means is a wholly different and separate thing, and

the parts referred to in this claim 8 of the file wrap-

per, being a claim in a foreign, unrelated applica-

tion may be a wholly different list of things from

the parts in the Ross carrier which this witness has

heretofore adverted to. [655]

Now, the vice in the question is that it assumes

that point which I there deny, it assumes that the

parts in the Ross carrier which your Honor has

enumerated are the parts recited in claim 8 of this

file wrapper, and it is that assumption which is the

vice of the question. The witness has not so stated.

He has recited the parts contained in the Ross car-

rier as one separate proposition. He has never said

what are the elements of claim 8 of this file wrapper

in that one particular application, defined as it

must be in accordance with the disclosure of that

application, and yet the question assumes that he

has stated that the definition in claim 8 of the file

wrapper before him is the same thing as he has
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talked about previously when he has described a

combination of parts in the Ross carrier, and it is

that vice in the question we object to, and on that

ground we contend it is misleading and asuumes

facts not testified to and is not proper.

The Master: I think for the time being I shall

overrule the objection. I have a serious question

in my mind as to whether or not this is proper cross-

examination, as it has reference to the file wrapper,

but I am reserving ruling on that and I w^ill hear

from counsel later. I am under the impression that

the authorities, at least a number of them, hold as

counsel has indicated. I think we had that up in the

—not the Dailey case, but—well, the name of the

case is immaterial right now, but I am going to per-

mit him to answer this question and I will consider

the whole matter as to the propriety of examining

upon this file wrapper at a later time, and counsel

have leave to renew^ their motion to strike.

Mr. Fryer : Very well, Your Honor.

Mr. Geisler: And at that time, Your Honor, I

shall go more deeply into the subject.

The Master: Yes, of course. I am not foreclos-

ing, or stating any opinion. [656]

Mr. Geisler: Yes. I might state at this time I

have no objection to the witness listening in, that in

part the main purpose, as presented, the question is

presented here for the purpose of testing the verac-

ity of the witness. Here on one statement, both
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under oath, he says that the construction of the

Eoss carrier was in substance like the stop limita-

tion, the limiting means, controlling means, em-

ployed in the device built by the Willamette-Hyster

Company, and it is further connected that the Wil-

lamette-Hyster Company straddle truck is sub-

stantially as shown in this picture which we have

here on the chart of Mr. Grab's patent. Now, the

question I would like to have some information on

is how he could make claim to those particular fea-

tures, that is to say, a stop so contrived as to limit

the rise of the load lifting mechanism not dependent

upon carrying any load.

The Master : I am permitting you to go ahead.

Mr. Geisler: Yes, Your Honor. I mean that is

aside from the question as to what bearing the file

wrapper may have otherwise. Now, there is another

point in connection with that. The invention is a

question of fact, Your Honor. It may be that this

is an original question, but in any case cause may
arise away from the original question. Invention

is largely a question of fact. When the examiner in

the Patent Office passes on it it is giving his expert

opinion on the question of fact whether in his judg-

ment the thing is not patentable or if it is distin-

guishable or not distinguishable from a prior art,

and I think that has bearing on it ; but I believe so

as not to delay the procedure here, we will pass that

up for the time being and I will ask that the wit-
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ness be instructed to answer the question, at least

requested to answer the question, and I ask the re-

porter kindly to read the question so the witness

may know it.

The Master: You will read the question to the

witness and he will answer it. [657]

(The question was thereupon read.)

Mr. Geisler : May I change a word, Your Honor,

"identical" to " substantially'"?

The Master: Yes, "substantially the same,".

A. The mechanisms and features referred to are

just portions of an entire combination which I ap-

plied for patent on. I passed the general informa-

tion on to my patent attorney to the best of my
ability and gave him power of attorney to put it

into legal form, and I feel that—I personally feel

that these items I am asked about are only a part

of a combination including numerous other parts

and mechanisms which I at that time considered

new and an invention.

Q. (By Mr. Geisler) Now, Mr. Grab, you have

been testifying here regarding other patents for

quite a while in this case, have you not?

A. Yes.

Q. And you understand patents pretty well,

do you?

A. I understand mechanical features of the pat-

ents as they are described and shown in the draw-

ings of the patents.
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Q. Now, going back to claim 8, you may read it

to yourself and explain to the Court if there is any-

thing in that claim in your application for patent

on your patent which matured—plaintiff's Exhibit

47—state whether there is anything in that claim

which you do not understand?

Mr. Fryer : With respect to this line of examina-

tion, if the Court please, merely to preserve our

record, we wish to object on the ground that this is

not cross examination. We have no objection to

counsel going into it, but we wish to take advantage

of the rule I previously cited that in doing so coun-

sel makes the witness his own. This witness has not

been asked to construe any claim in his direct exam-

ination. His testimony bearing upon that subject in

final analysis amounts merely to this, he has stated

that certain language [658] on a document is copy of

other language which he saw in a patent. That is as

far as he has been asked to talk about a claim on his

direct examination. The remainder of the examina-

tion has been very carefully and exactly confined

to a discussion of mechanism and parts defined in

certain language. He has not been called upon to

construe the scope of any claim. So that this cross

examination is now calling upon him to exercise the

legal function of construing a claim as such and ex-

ceeds the scope of the direct examination, and for

that reason we make our objection in order to take

advantage of the rule I have heretofore called to the

Court's attention.
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The Master: The objection will be overruled.

The question is whether there is anything in that

language which he does not understand.

Mr. Fryer: The language, Your Honor, is a

claim, which is a matter calling for a legal conclu-

sion that is our objection.

The Master: Yes, but in your direct examina-

tion you were asking him as to whether or not he

found in these various devices this element, this

element, this element, wilich w^ere themselves indi-

vidually the language of claims of the patent in suit

and which in the whole were the claim of the patent

in suit.

Mr. Fryer: The language in my question, Your

Honor, but

The Master: Yes, all right, but if he answered

that question he had to construe the language.

Mr. Fryer: He did not construe the claim, we

still contend, Your Honor. That is still our position.

The Master: Very wrell, you may proceed to

answer.

A. May I hear the question again, please?

(The question was thereupon read.)

A. I understand the wording, or I understand

the claim literally. [659]

Q. (By Mr. Geisler) You read the applica-

tion, the specification of your application for pat-

ent, before signing the same, did you not?

A. Yes.
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Q. Have you any further explanation to give

why you made the claim there contained in claim 8

of your patent? A. No.

The Master: Is this an appropriate time for

recess, or do you have some questions you pre-

fer

Mr. Geisler: I just have one more question,

Your Honor, and then I

The Master : All right, go ahead. Go ahead.

Mr. Geisler: Yes, thank you. Isn't it a fact, Mr.

Grab, that you were discharged from the employ of

the plaintiff corporation about January 1st, 1926?

A. Yes. Mr. Gerlinger discharged me after hav-

ing some wTords, but at the first opportunity he told

me he was sorry he blew up at the time and I should

have known better than to take him by his word, as

he was not responsible for what he said since he was

sick at that time.

The Master: We will recess for five minutes.

(A short recess was thereupon had, after which

proceedings were resumed as follows:)

Mr. Geisler: No further questions, Your Honor.

Redirect Examination

By Mr. Fryer:

Mr. Fryer : May I have Exhibit 76, if the Court

please ?

The Master: Seventy-six?

Mr. Fryer: It is that red folder,—at least, one

page in the red folder.
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The Master: Oh, yes.

Mr. Fryer: Will you hand it to the witness,

please? Will [660] you state whether or not the

entire folder of which the page Exhibit 76 is a part

is an advertising folder referred to in your testi-

mony and put out by the defendant Willamette-

Hyster Company? A. Yes.

Q. Did you personally have anything to do with

the preparation of the entire subject matter con-

tained in this folder?

A. Yes, I arranged for all the photographs and

wrote all the copy in this folder.

Q. Will you state whether or not the various

representations of carriers contained in the folder

doing different sorts of work truly and correctly

represent the usual and customary wTork performed

by those carriers? A. Yes.

Mr. Fryer: We now offer in evidence the re-

mainder of the folder in which Plaintiff's Exhibit

76 is contained and ask that it be marked Respond-

ents' Exhibit 77.

Mr. Geisler: No objection.

The Master : It will be so marked.

(The portion of the folder referred to was

thereupon received in evidence and marked

Respondents' Exhibit 77.)

Q. (By Mr. Fryer) Will you now look at pages

18 and 19 of the folder Exhibit 77 and explain what

operation with a Willamette carrier is shown in

that photograph?
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A. It is an end-lift operation.

Q. When you say " end-lift" do you mean that

the machine which is there lifting a load is capable

of lifting a load only by a lift across its front end ?

A. No, this machine is also capable of straddling

a load and carrying it underneath, and the opera-

tion pictured is an end-lift operation.

Q. Will you now refer to page 32 of Exhibit 77

and state whether [661] or not you find on that page

any illustration of the capacity of the Willamette-

Hyster carrier to perform both the function of

straddling a load and lifting a load by means of an

end-lift?

A. Yes, the carrier pictured on the top of page

32 has a load across one end as well as a load under-

neath.

Q. Will you describe what the operation imme-

diately belowT the one you have just described is on

page 32 of Exhibit 77?

A. Pardon me, I didn't get the entire question

on account of some noise.

Mr. Fryer: May I have the question read,

please?

(The question was thereupon read.)

A. It also is an end-lift operation. However, it

is the same carrier as the one pictured above, which

is also capable of handling a load underneath.

Q. Now, will you describe what the operation is

that is shown in the upper portion of page 33 of

Exhibit 77?
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A. It is also an end-lift operation with a com-

bination end-lift and straddle type carrier.

Q. On the face of Exhibit 77, which is in evi-

dence as Plaintiff's Exhibit 76 reference is made to

high piling. Will you point out wThat if anything

is contained in Exhibit 77 to illustrate the high

piling there referred to ?

A. Photographs shown on pages 28, 29, 30, 31,

32 and 33.

Q. In that high piling being done with a lift

truck exclusively or with a truck capable of opera-

tion both as a straddle truck and as a lift truck?

A. It is with a truck or carrier capable of oper-

ating as a lift truck and as a straddle type truck.

Q. Will you state wThether or not in your expe-

rience in the carrier business you have found any-

thing in the construction of an ordinary lift truck

which renders it unsuitable or unpractical for use

in a straddle truck? [662]

A. I have not.

Q. Will you state whether or not in your experi-

ence you have found that the mechanisms employed

in a lift truck are to any extent interchangeable

with mechanisms employed in straddle trucks ?

A. Yes, they are. In fact, we are doing so right

along in our regular manufacture of carriers.

Q. I call your attention to pages 20 and 21 of

the exhibit 77, in which the carriers are shown haul-

ing varieties of products, such as pulp, lime rock,

sulphur, and other materials. Will you state
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whether or not those are all usual and customary

purposes for which carriers of this type are em-

ployed?

A. These photographs are photographs of car-

riers and their actual operation, and we have a num-

ber of carriers employed in various operations

doing the same type of work as that pictured on

these two pages.

Q. In your experience in the carrier business

have you found that the characteristics of a carrier

suiting it for use in handling lumber render it un-

suitable for use in handling other products ?

A. No.

Q. Will you state whether or not in the carrier

business you have found that a carrier in order to

be sold in the lumber trade must also be a carrier

suitable for handling all sorts of products ?

A. Yes.

Q. Have you found in your experience in the

carrier business, or have you not found, that the

characteristics of a so-called lift truck in any way

affect or detract from its adaptability for handling

lumber? A. No.

Q. Is a lift truck adapted or unadapted for use

in handling lumber?

A. It is adapted and sold in many cases for the

specific purpose of handling lumber only. [663]

Q. Do you find in your advertising circular Ex-

hibit 77 a lift truck illustrated as handling lumber
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only?—and by lift truck I mean one which is not

also a straddle truck.

A. Yes. I do, in the lower left-hand corner of

page 32.

Q. Will you state whether or not a lift truck

such as shown in the lower left-hand corner of page

32 of Exhibit 77 is useful and is actually employed

for tiering lumber in various industrial operations?

A. Yes, it is.

Q. Will you state whether or not there is any

thing in the hoisting mechanism or the controls

therefor in a carrier which in any way affects the

rate of speed at which that carrier can travel over

the surface of the ground?

A. No, there is not.

Q. Do you recognize any relationship whatso-

ever between the road speed of a carrier and the

particular type of lifting mechanism or controls

therefor employed in that carrier?

A. No, I do not.

The Master: Let me hear that last question.

(The last question and the answer thereto were

thereupon read.)

Mr. Fryer: The road speed of—pardon me,

Your Honor.

The Master: All right.

Q. (By Mr. Fryer) The road speed of a car-

rier is determined entirely by the motor speed and

the transmission mechanism between the motor and

the drive wheels of the carrier, is that right?
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A. That is right.

Q. Does the hoisting mechanism have anything

to do with the propulsion of the carrier along the

road in any of your products ?

A. No, it does not.

Q. Is that true of all carriers in your experi-

ence? A. Yes to my best knowledge. [664]

Mr. Fryer : We now offer in evidence a copy of

the Ross patent 1209209, issued on December 19,

1916, and ask that it be marked Respondents' Ex-

hibit 78.

(The patent referred to was thereupon re-

ceived in evidence and marked Respondents'

Exhibit 78.)

Q. (By Mr. Fryer) Have you a copy of the

Ross patent 1209209 before you, Mr. Grab?

A. Yes, I have.

Mr. Geisler: Those patents, if your Honor

please, are merely with regard to prior art, is all,

and not cited.

The Master: I take it that they are being

offered as showing the state of the prior art.

Mr. Fryer: Yes, Your Honor, just to show the

antiquity of the idea of a straddle truck for haul-

ing different types of products.

Q. (By Mr. Fryer) Have you heretofore read

and examined the Ross patent 1209209, Respond-

ents' Exhibit 78? A. Yes, I have.

Mr. Fryer: At this time we also offer in evi-

dence a copy of patent number 537628 to Boudinot,
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granted April 16, 1895, and ask that that be marked

Respondents' Exhibit 79. This patent also is

offered to show the antiquity of a straddle truck as

a means for conveying lumber.

(The patent referred to was thereupon re-

ceived in evidence and marked Respondents'

Exhibit 79.)

Q. (By Mr. Fryer) Have you before you, Mr.

Grab, a copy of the Boudinot patent offered in evi-

dence as Respondents' Exhibit 79

?

A Yes, I have.

Q. Have you heretofore read that patent?

A. Yes, I have.

Q. Will you state whether or not, with the

structure of those two straddle trucks before you,

you as a mechanic would have [665] any difficulty

in installing in said trucks the hoisting mechanism

and controls therefor found in the Dingee patent?

A. No, I wouldn't have any difficulty to do so.

Q. Would the Dingee patent suggest to you the

idea of doing so, if you had in mind the construc-

tion of a vehicle for transporting lumber?

A. Yes, it would.

Q. I believe you have stated on your cross ex-

amination that the patents to Dingee, French,

Nicholson, Towson and Carr did not suggest to you

a lumber carrier. Will you state whether or not you

meant by that assertion, if you made it, that none

of those elevator mechanisms are suitable for carry-

ing lumber?
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Mr. Geisler: I think that is rather leading, if

your Honor please.

The Master: I think it is. Sustained.

Mr. Fryer: May I have the answer for the rec-

ord, if your Honor please?

The Master : You may. Read the question to the

witness, if you will.

(Last question read.)

The Master: My ruling was wrong there. The

objection will be overruled.

A. I either misunderstood the question or I

erred wThen I made that statement. I now wish to

state that all those devices are adapted for carrying

lumber.

The Master: You mean for carrying lumber, or

for lifting and lowering lumber?

A. For lifting, lowering and carrying lumber.

Q. (By Mr. Fryer) What is your understand-

ing of the character of a load of lumber, for in-

stance, which is shown on the load lifting means

of the French patent in Figure 1 of that patent?

A. The load shown in Figure 1 of the French

patent may well be a load of lumber. [666~]

Mr. Fryer: May I now have Exhibits 71 to 75,

please ?

Q. I will now ask you to look at the photographs,

Exhibits 72, 73, 74 and 75 and state whether or not

the use being made of straddle trucks as shown in

those photographs is the only way in which strad-

dle trucks are used in the handling of lumber.
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A. No. The method shown, or the particular

use shown, is only a small portion of the way of

handling lumber in a lumbering operation.

Q. Will you state whether or not from your ex-

perience in the carrier business the scenes repre-

sented in the photographs, Exhibits 72, 73, 74 and

75, portray the only way in which lumber is ever

handled by the use of straddle trucks?

A. No, they do not.

Q. Will you state whether or not various other

and different ways of handling lumber are encoun-

tered in the usual operation of lumber yards and

mills besides those shown on Exhibits 72, 73, 74

and 75? A. Yes, they are.

Q. Is it your understanding that in the opera-

tion of the Nicholson construction the load lifting

means in the normal operation of the machine is

operated while the portion of the frame in which the

load lifting means moves is inclined from the verti-

cal? A. No, it is not.

Q. Will you state what your understanding is of

the operation of the Nicholson machine when the

load lifting means and the frame in which it is

supported is inclined from the vertical?

A. The load lifting means and power transmis-

sion means to the load lifting means cannot func-

tion when the frame structure is in the dotted line

position. The purpose of placing the frame struc-

ture into the dotted line position is to facilitate the
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moving of the structure where there are low over-

head clearances and not for operating the mechan-

ism in this dotted line position. [667]

Q. In other words, then, the dotted line position

shown in Figure 1 of the Nicholson patent is one

which is resorted to solely when the machine is

transported from place to place and not when it is

the object to transport a load of material from

place to place ; is that your understanding ?

A. Yes, that is right.

Q. You have referred to a bolster in your cross

examination. Have you anything by which you

could explain what you mean by the term bolster?

A. Yes. I have a drawing or cut showing a

bolster and the way it is used in our catalogue, Ex-

hibit No. 76.

Q. 77 I believe it is. A. Yes, 77.

Q. 77 is the entire catalogue, Mr. Grab.

A. Pardon me; 77, on page 34 of this catalogue.

Q. Is the part shown in that drawing indicated

in any way?

Q. Yes; it is shown in solid black, with the

name "Bolster" in white thereon.

Q. Will you state whether or not any of your

visits to the Clark & Wilson Lumber Company's

plant, about which you have testified, were made by

you unaccompanied by Mr. Dimick?

A. Yes, numerous ones.

Mr. Fryer: Now I have just one more question

1 would like to ask the witness, which is not redirect,
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your Honor, if I may have 1he Court's leave to do

that.

The Master: You may.

Q. (By Mr. Fryer) During the time that you

have been with the Defendant Willamette-Hyster

Company, or its predecessors in business, how much

in round numbers is the total gross sales of carriers

having the construction generally of the defendant

Clark & Wilson's Willamette carrier 1

A. Well over two million dollars.

Mr. Fryer: No further questions, your Honor.

[668]

The Master: Any recross?

Mr. Geisler: No recross, your Honor.

The Master: You may be excused.

(Witness excused.)

The Master : Call your next witness.

Mr. Fryer: The defendants rest, your Honor.

The Master: Any rebuttal?

Mr. Geisler: Yes, your Honor. Call Mr. Dick-

son.

EEBUTTAL

JOHN DICKSON

was thereupon produced as a witness in behalf of

the plaintiff herein, in rebuttal, and, having been
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first duly sworn, was examined and testified as

follows

:

Direct Examination

By Mr. Geisler:

The Master: State your name and address.

The Witness: John Dickson; 1917 Northeast

Fremont, Portland, Oregon.

Q. (By Mr. Geisler) Mr. Dickson, what is your

occupation ?

A. I am master mechanic for the Spokane, Port-

land & Seattle Railway.

Q. What experience have you had with mechan-

cal constructions'?

A. Well, after coming out of school I went to

serve a machinist apprenticeship and was foreman

of airbrake repairs for the Great Northern; I was

draftsman for the Great Northern. I left the Great

Northern Railway and was instructor for two years

at the Mechanical Art High School, St. Paul,

Minnesota. I left there to go as general airbrake in-

structor on the Great Northern Railway. I left

that position to install machinery in the Everett

shops for the Great Northern, was then superin-

tendent of the shops, was promoted from there to

master mechanic of the Dakota [669] Division of

the Great Northern Railway; was transferred to

the Spokane, Portland & Seattle Railway as its

first master mechanic when it opened up. Since

being with the Spokane, Portland & Seattle Rail-
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way I was promoted to superintendent of motive

power, and now I am in charge of mechanical and

electrical departments of the railway, including the

Oregon Electric.

Q. You may state whether or not in your work

you have had occasion to read patents, study pat-

ents. A. Yes, sir, I have.

Q. Have you taken out any patents of your own'?

A. Yes, sir, I have.

Q. I show you here the patent issued to Carr,

No. 1,407,124, dated February 21, 1922, on elevator

truck, being Defendants' Exhibit 69. Are you fa-

miliar with that patent, Mr. Dickson'?

A. Yes, sir.

Q. Would you please describe briefly the pur-

pose of that patent, I mean the devices described in

it and the work they do?

A. This is an end lift

Q. A little louder, kindly, Mr. Dickson, so the

Court can hear you.

A. This is an end lift truck. It is operated by a

screw, which is centrally located between two col-

umns. It has a fulcrum and nut on the screw. The

fulcrum is connected with a lever or arm which has

a roller on each side of it, or a roller with bars, one

on each side of the column, and as the screw is

operated the nut is raised, which carries the plat-

form with it. The screw is operated with a worm,

a wheel—through a wheel—a gear on the bottom of
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the screw, and that worm is driven by a motor which

is connected to the shaft that drives the worm. On
the mobile part of it it has a separate motor which

moves the truck back and forth. It is equipped with

a brake, and the brake is operated by stops on a

vertical rod, one on top and one [670] on bottom of

the vertical rod, which come in contact with rollers

on the casting that the platform is attached to, so

that when the platform is at the bottom it auto-

matically stops the platform from going any fur-

ther. When it strikes the down or upper side it stops

the platform from going any further up. However,

it is necessary to throw an electric switch which

operates the motor, and the stopping and starting

is done through stopping and starting of the motor.

It has no clutch that wTould do this, as the operation

depends entirely on the shutting off of the current

off of the motor, or the reversing of it. It is de-

signed for an end lift truck. The platform is on

one end only, making it a truck purposely designed

to raise a single platform. Do you want me to go

into the entire details of the building of this thing?

A. No; I just want to geA a brief description.

Are you familiar with the straddle type of lumber

carriers? A. Yes, sir.

Q. You may state whether or not in your opinion

this Carr patent gives any suggestions as to how a

straddle type of lumber carrier, with lift controls,

may be built.
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Mr. Fryer: We object to the question on the

ground that no proper foundation with respect to

the qualifications has been made for this question.

Mr. Geisler: He is a mechanic, well versed.

The Master: Well, I don't know whether you

have shown that he is familiar with the construction

of straddle carriers. I think you asked him whether

he knew what they were.

Q. (By Mr. Geisler) Would you please state

whether you are familiar with the construction of

the straddle type of lumber carriers ?

A. Yes, sir, I am.

Mr. Fryer: The same objection. [671]

The Master: Overruled. You may answer. You
may ask the question, Mr. Reporter, to which objec-

tion previously has been made.

(The second to last question was read as fol-

lows: "You may state whether or not in your

opinion this Carr patent gives any suggestions

as to how a straddle type of lumber carrier

with lift controls may be built.")

A. I would say it does not.

Q. (By Mr. Geisler) Have you any reason to

advance for your opinion?

A. Well, there are a number of other machines

entirely foreign to all of this equipment that would

suggest better arrangements than are shown on this

patent.
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Q. By "this patent" you mean the Carr patent?

A. The Carr patent.

Q. Proceed, please. You may go ahead with

your answer.

A. For one thing, it lifts only on one end, wThile

a straddle type lumber carrier must lift on all four

points. Second, this has no clutch, which I consider

is a very necessary thing for quick handling and

safety in connection with a straddle type lumber

carrier. Those are the main objections that I would

have to it.

Q. You may state whether or not in your opin-

ion there is any similarity between a straddle type

of lumber carrier and an elevator or wheel-mounted

elevator.

A. I do not consider there is any similarity.

Q. Now having reference to the devices which

are described in the Carr patent for the control in

an automatic manner of the load lifting devices so

as to stop them as predetermined elevations in the

up or down movement, apply a brake, you may state

whether or not in your opinion the devices which

are shown there in the Carr patent could be carried

over into the building of a lumber carrier. [672]

A. Well, I would say as they are in here they

would have to be changed considerably before they

could be used for that purpose.

Q. You may state if you were asked to build the

straddle type of lumber carrier whether the sugges-
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tions with regard to lumber lift control shown on

the face of the Carr patent would enable you, or

would not enable you, to build a straddle type of

lumber carrier with a control for the load lifting

mechanism.

A. Well, it would not suggest anything to me in

the way of parts for a straddle type lumber carrier

that I could use, or it wouldn't suggest building a

lumber carrier of a straddle type to me, or any part

of it, with probably the exception of the construction

of the brake itself, the small portion down here on

the brake. I believe that could be used anywhere.

Q. Now I would like to call your attention to

the patent in suit, Plaintiff's Exhibit 2. I direct

your attention to Figure 3 of the patent drawings.

Have you studied this particular patent? Have you

studied this patent? A. Yes, sir.

Q. Are you familiar with it? A. Yes, sir.

Q. Now look at the part designated 65 in Fig-

ure 3 of the patent drawings and state what they

are, their functions. A. 65?

Q. Yes, please.

A. 65 is a stop that is fastened to the upper part

of the rack bar that has an adjustable screwT in it

for the purpose of operating the stopping mechan-

ism of the car—of the lumber carrier.

Q. You may state whether or not it stops it

merely in one direction.



772 Dallas Machine etc. Works

(Testimony of John Dickson.)

A. Yes. It is the stop for the lower movement

of the lumber carrier rack bars.

Q. Now you may state whether or not in your

opinion there would be any problem presented for

the employment of a similar stop [673] for con-

trolling the upward movement of the lumber carry-

ing devices, the rack bars.

A. Why, I would say not. It would very readily

suggest other stops on the same rack bars.

Mr. Geisler: You may take the witness.

Cross Examination

By Mr. Fryer

:

Q. What are some of the patents that you have

taken out, Mr. Dickson?

A. I invented the lining for a box car. I in-

vented a cylinder cock, an automatic c}dinder cock,

and an oil circulator for applying to journal boxes

on locomotives and cars.

Q. Anything else?

A. I have applied for others but didn't get a

patent.

Q. What others did you apply for?

A. I won't say I applied for them. That is, I

had searches made, but did not apply.

Q. Will you now name all of the types of mech-

anisms that you personally have worked on besides

these inventions of yours that you have either pat-

ented, or thought of patenting?
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A. They are so numerous that I could hardly

mention all of them.

Q. Well for instance, did you ever build an

automobile ?

A. No, I never built an automobile but I have

built, or supervised the building of, motor cars.

Q. In what connection did you do that*?

A. In connection with motor cars used for

transportation of officials and section foremen on

the railway.

Q. By motor cars, then, you mean these power

driven cars that move over the rails of a railroad

system ; is that it ? A. Yes, sir.

Q. Did you ever try to build a straddle truck*?

A. No.

Q. Did you ever try to build a lumber carrying

truck for travel [674] over the highways?

A. No.

Q. Have you ever seen the machine of the Carr

patent, about which you have testified, in actual

use?

A. No, I have only read the drawings.

Q. In the drawings of the Carr patent the part

which you say is a switch is contained in the box 69

;

is that your understanding? A. Yes, sir.

Q. The patent doesn't give you the details of

the construction of whatever mechanism is con-

tained within that box, does it?

A. Well, it does not. The patent doesn't, but we

know w\hat it should contain.
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Q. Your understanding is that it contains any

suitable kind of mechanism to turn the power on or

off, or to reverse the direction of flow ; is that your

understanding ? A. Yes, sir.

Q. And that is accomplished by working the part

71, w7hich is shown in Figure 8 on the outside of the

box backward or forward, in one direction or an-

other; is that right? A. Yes.

Q. And that part 71 on the outside of that box

69, w7hich, when rotated, wrorks the mechanism inside

of the box, is in turn pushed one way or the other

by the link 72 ; is that true I A. Yes.

Q. And the link 72 is made to act in that way by

the connected linkage consisting of a bell crank

lever 73 and a link 74, which connect up with the

vertical rod 75 ; is that your understanding ?

The Witness : 73 % Say that again, please.

Mr. Fryer : Read the question, please.

(Last question read.)

A. Yes, sir.

Q. NowT in your testimony you have referred to

a clutch? A. Yes. [675]

Q. As a certain mechanism usable for certain

purposes. Did you mean by that a clutch which

could be moved by pushing a member in or out ?

A. No, sir.

Q. What kind of a clutch did you mean?

A. I meant what the common definition of a

clutch is.
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Q. What is that common definition of a clutch,

as you understand it?

A. Well, in mechanics a clutch is a power trans-

mitting device operated by friction or interlocking

to secure or brake rotative continuity as between

two shafts, or between a pulley and a shaft.

Q. Now in all of those various forms of mech-

anism which you consider included in that defini-

tion of a clutch, what, if anything, is used to connect

or disconnect the clutch?

A. Well, there may be various means. Any
means either directly connected to the essentially

movable part of the clutch is all that is necessary.

Q. And those essential means, I assume, are ones

which necessitate some sort of movement from an

external source in order to cause the clutch to be-

come either engaged or disengaged ; is that your un-

derstanding ? A. Yes, sir.

Q. As a matter of fact, most clutches are oper-

ated by crank or a lever which is pushed to one po-

sition or another, to either put the clutch in or out

of engagement; is that right? A. Yes.

Q. What is the answer?

A. Yes. I said "yes".

Q. The clutch in an automobile, for instance, is

put in or out of engagement by pushing the clutch

lever in or out on the footboard of the machine; is

that your understanding? A. Yes.
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Q. Various other mechanisms, whether the

clutch is a jaw clutch or a friction clutch, it is cus-

tomary and usual to employ a handle [676] or other

swinging lever which can be pushed in one direction

or another to put the clutch in or out of position;

is that right? A. Yes.

Q. Now will you tell me what there is in the

mechanism of the Carr patent which renders all of

the structure therein, which we have just referred

to, including the link 72, the bell crank lever 73,

the link 74 and the rod 75, which makes those parts

incapable of pushing a clutch lever back or forth in

order to engage or disengage the clutch ?

A. They could be arranged to move a clutch.

Q. If the part 71 on the drawings of the Carr

patent, instead of being the handle on an electric

controller were the lever of a clutch, is it or is it

not your understanding that movement of link 72

would serve to engage and disengage the clutch?

A. If it wTas arranged to suit the machine that

it was to operate.

Q. I don't believe you have answered the ques-

tion. I will put it again and see if you can answer

it directly. If the lever 71 of the drawings of the

Carr patent wTere connected to a clutch instead of a

controller, would or would not the link 72 and the

connected parts of the Carr drawing serve to oper-

ate the clutch connected to the lever 71 ?
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A. Yes, if a clutch was on this machine it would.

Q. In other words, if we had a clutch in the box

69 instead of an electric controller, the linkage

shown in the Carr drawings comprising that lever

71 sticking out of the box 79, the link 72 and the bell

crank lever 73, and so forth, could be made to oper-

ate a clutch if a clutch was contained in that box;

is that your understanding?

A. A clutch could not be contained in that box,

because it is not located properly on the machine to

operate.

Q. Well, that may be an interesting problem but

it is not the one I asked you about. Now I will ask

you to state directly your answer to this question.

If in the box 69 there was contained [677] a clutch

mechanism, either of the friction or the jaw type,

connected to the handle 61 on the outside of that

box, will you state whether or not the linkage 72,

73, 74, and so forth, of the Carr patent, would be a

suitable linkage to operate the clutch which my
question assumes would be located in the box 69?

A. Well, tell me just how the clutch wTould be

connected to those levers.

Mr. Fryer: If your Honor please, I move to

strike the answer and have the question read to the

witness, which calls for a "yes" or "no" answer

and whatever explanation the witness cares to

make.
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The Master: I think the question, Mr. Dickson,

is that you are to assume that those levers and this

linkage connect with the clutch lever.

Mr. Fryer : Yes ; and we assume there is a clutch

in the box 69, and that the handle 71 sticking out of

the box is the control lever for the clutch ; then the

question is, will the linkage 72, 73 and 74 be satis-

factory to operate the clutch which we assume is in

the box, or will it not %

A. Well, I believe I could design them to do

that, yes.

Mr. Fryer: I move to strike the answer as not

responsive, if the Court please.

The Master: He said "yes".

Mr. Fryer: I didn't hear, your Honor.

The Master: He said "yes".

The Witness : May I explain, Judge ?

The Master: Yes. Go ahead.

The Witness: This patent shows dimensions of

levers, rods, bell cranks, and so forth, and, as I un-

derstand, I am asked whether these as they are

would operate a clutch?

The Master : You mean as to size and dimension ?

The Witness: Just as they are right in this

patent. [678]

The Master: Well, of course, your patent draw-

ing has nothing to do with size or dimension.

The Witness : Well, I could say that they would

operate a clutch, yes.
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The Master: We will now adjourn until ten

o'clock tomorrow morning.

(Whereupon, at 5:06 o'clock P. M., Decem-

ber 1st, 1936, an adjournment was taken until

tomorrow, December 2nd, 1936, 10:00 o'clock

A. M.) [679]

Portland, Oregon, December 2, 1936

10:05 o'Clock A. M.

(Pursuant to adjournment)

Mr. Geisler: Do you want to cross examine, Mr.

Fryer f

Mr. Fryer: Nb questions.

Mr. Geisler: Call Mr. Paul.

The Master: Mr. Hall?

Mr. Geisler: Paul (spelling) P-a-u-1.

The Master: Mr. Paul.

WILLIAM HOWARD PAUL
was thereupon produced as a witness in rebuttal,

and, having first been duly sworn, was examined

and testified as follows:

Direct Examination

By Mr. Geisler:

The Master: State your name and address.

A. William Howard Paul, 25 North 27th Street,

Corvallis, Oregon.

The Master: Just take the stand.
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Q. (By Mr. Geisler) What is your business,

Mr. Paul?

A. Education.

Q. Where are you employed? Please state fully.

A. I am Assistant Professor of Mechanical En-

gineering in the Oregon State College.

Q. What experience have you had in the prac-

tical use of mechanics, practical application?

A. My experience consists of about twelve years

of shop work in automobile maintenance and some

ten years' experience on the teaching staff of the

College in subjects such as mechanical drawing, in

all of the related subjects of heat engineering in

the mechanical engineering course, including me-

chanical laboratory; and then summer work with

Portland Gas & Coke Company as refrigeration

engineer, worked with the State [680] Highway

Department as automotive test engineer, worked

with the Pacific Gas Association three summers as

draftsman, and worked with the Dallas Machine &

Locomotive Works one summer as a designing

draftsman.

Mr. Geisler: I would like the witness to be

shown the Carr patent, Defendants' Exhibit 69.

You may look at that patent and state whether or

not you have studied the same.

Mr. Fryer: If your Honor please, at this time

we feel compelled to object to this testimony, which

is apparently some further testimony solely in the
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nature of expert exposition of matters in the cause.

This is the fifth expert witness produced by the

plaintiff m this case. The defendants has not

produced any so-called patent experts. It has had

but one witness in the cause dealing with the patent

aspects of the case, and that witness was merely a

man skilled in carriers and not a patent man. It is

true that the number of experts allowed to a side is

a matter within the discretion of the Court, and wT
e

submit that in a case of this kind five experts on

patent matters far exceeds anything that any court

has ever exercised its discretion in permitting.

For that reason wre object to this as an unnecessary

burden upon the defendants, an unnecessary dupli-

cation of the record, and a perversion that defeats

the true purposes in a hearing of this kind. This

subject matter on which the witness is now appar-

ently going to be interrogated about is an exact

duplicate of the testimony of the last witness on

the stand. Now, that is completely beyond the

normal and proper scope of expert testimony, and

we object to it on that ground.

Mr. Geisler: If the Court please, counsel mis-

interprets entirely the nature of what an expert

witness is. There are two kinds of expert witnesses,

one with regard to plain mechanics, whether the

device which is involved can readily be changed or

cannot be readily changed with respect to some other

device which the defense sets up ; and one which in-
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terprets patents. We [681] have not so far called

a single witness to interpret a patent, viewed from

a mechanical matter,—just as much so as Mr. Grab

was called on there to interpret a patent. If there

was any patent expert in the case, surely Mr. Grab

comes within that category.

Now, in the matter of discretion of the Court, I

will state that this witness w7ill corroborate substan-

tially the testimony given by the preceding witness,

Mr. Dickson.

Mr. Fryer: Even conceding everything counsel

has stated, our objection will still be made on the

same ground, but wT

e cannot concede the statements

made, and wre believe the evidence refutes the state-

ments he has made concerning the nature of thet esti-

mony of previous witnesses, and we object to the

testimony as not relevant to this cause, for the

reasons previously stated.

The Master: The objection w7ill be overruled.

Mr. Geisler: Please read the question, Mr. Re-

porter.

(The question was thereupon read.)

A. I have.

Q. (By Mr. Geisler) State whether or not you

are familiar with the nature of the device described

by the patent? A. Yes, I am.

Q. State whether or not the Carr patent em-

bodies a load lift and an automatic control for the

same comprising automatic means for limiting the
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movement of lift in either direction and applying a

brake simultaneously.

Mr. Fryer: That is objected to as being grossly

leading and putting into the mouth of the witness

the words that counsel would like him to use in his

answer. If this same sort of examination is to be

proceeded with the witness should be allowed to

state what he finds in the patent and without it

being stated by counsel what he finds.

The Master: Overruled.

Mr. Geisler: If Your Honor please, [682]

The Master : Overruled. Unnecessary—over-

ruled.

(The question was thereupon read.)

A. It does.

Q. (By Mr. Geisler) State wThat if any experi-

ence you have had with lumber carriers of the

straddle type?

A. My experience with—my direct experience

with straddle type lumber carriers consists of one

summer's wTork, three months, with the Dallas Ma-

chine & Locomotive Works, Dallas, Oregon, as a

designing draftsman. I have, of course, seen them

operate in lumber yards.

Q. State whether or not, in your opinion, lumber

carriers of the straddle type and elevator trucks or

wheel-mounted hoists of the Carr type belong to the

same machine classification?
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Mr. Fryer: We object to that on the ground that

no proper foundation has been laid for an opinion

on that subject.

Mr. Geisler: The witness is an instructor at the

College here, Assistant Professor of Machinery.

The Master : Well, I think that perhaps you had

better qualify him a little further as to his knowl-

edge of the classifications of machines and ma-

chinery. I shall sustain the objection as the record

now stands.

Q. (By Mr. Geisler) Are you familiar with the

classifications— State whether or not you are fa-

miliar with the classifications of machinery ?

A. Yes; in engineering work we have a good

deal to do with the classification of all types of ma-

chinery, including such things as boilers, engines,

and so on.

Mr. Geisler : I ask nowT that my question now be

repeated for further ruling of the Court.

Mr. Fryer: We renew7 the objection, if Your

Honor please, on the same grounds.

The Master : I will permit him to answer. Your

objection will be overruled.

Mr. Geisler : Would the reporter please read the

question? [683]

The Reporter: (Reading): "State whether or

not, in your opinion, lumber carriers of the straddle

type and elevator trucks or wheel-mounted hoists of
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the Carr type belong to the same machine classifica-

tion ?"

A. I consider these two types of machines in a

different machine classification.

Q. Would the witness please be shown Plaintiff's

Exhibit Number 2 of the patent in suit. State

whether or not you are familiar with that patent?

A. Yes, I am.

Q. I call your attention to Figure 3 of this pat-

ent, and to the part marked 65 in Figure 3, also to

the part marked 66, and connected operating parts.

A. Yes.

Q. Please state what the part 65 is and its func-

tion?

A. The part 65 is the lower limit stop on the

rack bar—I might say, lower limit stop positioned

at the upper end of the rack bar.

Q. What is the specific construction of that

part 65?

A. The leader here points to the screwT

Q. Figure 3,—I beg your pardon.

A. Are we to consider this assembly consisting

of the screw, the lock nut and the arm fastened to

the rack bar?

Q. You may describe the assembly as you see it

and its operative purpose.

A. I believe it is the intention of the patent to

show that assembly, the screw, the lock nut on the

screw and the arm fastened to the rack bar.
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Q. What arm do you refer to?

A. Arm 65.

Q. State whether or not, in your opinion, there

would be any problem involved in placing of a sim-

ilar stop for controlling the upward movement of

the load lifting means % [684]

A. No, the suggestion is there for an upper limit

stop. It is not shown on the drawing as being back

of the frame member.

Mr. Geisler: You may cross examine.

Mr. Fryer: We stand on our objection to the

testimony of this witness and for that reason are

not going to waive it by cross examination.

The Master : That is all.

(Witness excused)

The Master : Any further testimony ?

Mr. Geisler : No, Your Honor, we rest. [685]

EXCERPTS FROM FINAL ARGUMENT OF
MR. FRYER, ATTORNEY FOR DEFEND-
ANTS.

(The following matter down to end of Statement

of Evidence was put in by Defendants.)

Mr. Fryer : Before presenting the matters which

wre wish to urge upon Your Honor in behalf of the

defendants I feel it incumbent upon me to dispel at

the beginning whatever impressions may have been
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created by the contention of the plaintiff that the

defendants here are bound by solemn admission in

the pleadings. I am somewhat disturbed by that

contention. It would disturb me greatly to feel

that the defendants in this cause have been so far

misrepresented by Mr. Flegel and Mr. Aurich and

myself that we have come in here and with all the

care and attention that we could devote to the plead-

ings in this case have made a solemn admission

admitting the act which the bill of complaint ac-

cuses us of committing. It may be that we are so

remiss in our duties, I don't know. If we are, then

I certainly apply to the Court for the exercise of its

settled power or discretion to relieve us from any

such inadvertence and to grant us leave to make

whatever amendments are necessary in our plead-

ings to save the defendants from such culpable neg-

ligence on the part of their counsel. However, I

think that we may not be required to have such in-

dulgence on the part of the Court, because a very

brief reading of the pleadings will indicate that

they do not need any such amendment to avoid the

effect which counsel for plaintiff seeks to place

upon them.

In the first place, the pleadings referred to are

not sworn statements in the cause. They are mere

pleadings signed by counsel, not signed by the par-

ties personally and not under oath.

The admission which I refer to is the one which

counsel seeks to bind in connection with the allega-
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tions pertaining to the defense of laches. The con-

tention, broadly, of the plaintiff [686] seems to be

that if these defendants are to set up the defense

of laches it must by force of that position admit

commission of the act complained of for a long

period of time. That seems to be the underlying

theory of his idea which enables counsel to see in

these simple and plain pleadings admission of in-

fringement. Well, of course, the fundamental idea

underlying that premise is completely erroneous.

We do not see anywhere in our pleadings, and we

do not contend in this cause, that we have used the

combination of the claim in suit for the long period

of years which give rise to the defense of laches. In

this case the pleadings on behalf of the plaintiff

come in and say to us, "We accuse you of using this

chair because that chair is covered by our patent."

Our pleadings and our position before this court is

simply this: "We do not for a moment admit that

that chair is covered by your patent, but we do in-

sist that we have used this chair for a long period

of years with your knowledge and without protest

on your part, and if it does come within the claims

of your patent then your claim is barred." Now,

that is our position, and that is the position which

our pleadings state, as I shall show your Honor

very briefly.

Now, in this bill of particulars, which supposedly

is a record admission of the act complained of, we

were called upon to give further particulars with



vs. Willamette-Hyster Co. et al. 789

respect to the allegation of laches in the answer.

The paragraph which counsel seizes upon appears

on page 2, under the heading "IX(b), First Para-

graph." NowT

, as a mere matter of grammar and

rhetoric that paragraph is not susceptible to the in-

terpretation placed upon it by counsel. It reads as

follows

:

"The failure of plaintiff and its predecessors,

with full knowledge of the facts, to assert any rights

in the patent in suit against defendants' "—note the

plural—"defendants' carrier or others substantially

identical therewith for more than [687] six years

prior to suit."

Now, counsel insists that "therewith" can only

mean and refer to the invention of the patent in

suit, whereas the plain grammar of the language

indicates, by reason of the rule that a word like

"therewith" must modify the subject closest pre-

ceding it, that "therewith" modifies "defendants'

carrier" and not anything in connection with the

plaintiff's patent in suit. In other words, that was

an assertion on the part of the defendants to this

effect, that the plaintiff and its predecessors had

full knowledge of the particular machines of the

defendants which the plaintiff contends infringe his

patent. Now, that is no admission that those ma-

chines do infringe, and that is an assertion that the

plaintiff knew about the machines w^hich he now

accuses for a long period of time. And it says that

the plaintiff did so with full knowledge of the facts,
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he failed to assert any rights under the patent in

suit against these accused carriers of defendants or

against carriers substantially identical with those

accused carriers of the defendants, meaning thereby

the other carriers in the trade made by the public

at large for many years having the identical con-

struction of the carriers of the defendants said to

be an infringement. Now, I think that that lan-

guage is as plain as it can be in accordance with

the ordinary rules of grammatical construction, but

if there is any occult meaning in it which is not ap-

parent to the minds of the counsel for defendants,

why, then we humbly beg leave of the Court to

amend that language and make it as plain as may
be necessary to express its obvious intent.

Nowt

, another paragraph which is relied upon as

indicating admission of the act complained of is the

following one on the same page, and the answer is

the same to that. The next paragraph, entitled

"IX(b), Second Paragraph", on page 2 of the Bill

of Particulars, says : [688]

"The defendant Willamette-Hyster Company and

its predecessors in interest in Portland, Oregon,

ever since 1924 has expended large sums of money

for plant equipment, materials, labor and develop-

ment work in the manufacture and sale of the car-

riers alleged to infringe."

Well, now, is there anything in that language that

asserts that for that period of time the defendants'

carriers have been infringing carriers ? I must con-
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fess that my knowledge of the English language

fails me in importing any such meaning in that

language, but again if it does have any meaning not

apparent from the face of this document then the

defendants certainly ask leave that it be amended

and made as clear as may be necessary to clearly

indicate that obviously intended meaning.

The Master: Well, upon the matter of any

amendment, Mr. Fryer, as I understand the rule,

that all applications for amendment must be made

to the Court,—the Master has no power to permit

any.

Mr. Fryer: I believe that there is law to that

effect. I also believe that there are cases in wThich

the master has made amendments. But, in any

event, our request is made both to the Master and

to the District Court.

The Master: Very well. [689]

[Title of District Court and Cause.]

STIPULATION AS TO RECORD ON APPEAL

It is hereby stipulated that the foregoing Tran-

script contains all those portions of the Reporter's

Transcript of the Evidence, specifically designated

by Plaintiff—Appellant, and by Defendants—Ap-

pellees, respectively, as the portions to be contained

in the Record of Plaintiff's Appeal from the Final

Decree herein, and that the said specific Designa-
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tions by the parties of the Transcript of the Evi-

dence may be omitted from the Transcript.

Dated October 16th, 1939.

T. J. GEISLER
Attorney of Plaintiff,

Appellant.

REYNOLDS, PLEGEL & SMITH
Attorneys for Defendants,

Appellees.

[Endorsed] : Filed Oct, 16, 1939. [690]

United States of America

District of Oregon—ss.

CLERK'S CERTIFICATE

I, G. H. Marsh, Clerk of the District Court of the

United States for the District of Oregon, do hereby

certify that the foregoing pages numbered from 1

to 696 inclusive, constitute the transcript of record

upon the appeal from a Decree of said court in a

cause therein numbered E-9581, in which Dallas

Machine & Locomotive Works, Inc., a corporation,

is plaintiff and appellant, and Willamette-Hyster

Company, a corporation, and Clark & Wilson Lum-

ber Company, a corporation, are defendants and ap-

pellees; that said transcript has been prepared by

me in accordance with the amended designation of

contents of the record on appeal filed by the appel-



vs. Willamette-Hyster Co. et al. 793

lant, in accordance with the rules of Court and

stipulation of the parties; that I have compared

the foregoing transcript with the original record

thereof and that the foregoing transcript is a full,

true and correct transcript of the record and pro-

ceedings had in said court in said cause, in accord-

ance with the said designation as the same appear

of record and on file at my office and in my custody.

I further certify that the cost of comparing and

certifying the within transcript is $135.35 and that

the same has been paid by said appellant.

In testimony whereof, I have hereunto set my
hand and affixed the seal of said Court in Portland,

in said District, this 25th day of October, 1939.

[Seal] G. H. MARSH,
Clerk. [697]

[Endorsed]: No. 9342. United States Circuit

Court of Appeals for the Ninth Circuit. Dallas Ma-

chine & Locomotive Works, Inc., a corporation,

Appellant, vs. Willamette-Hyster Company, a cor-

poration, and Clark & Wilson Lumber Company, a

corporation, Appellees. Transcript of Record. Upon
Appeal from the District Court of the United

States for the District of Oregon.

Piled, October 27, 1939.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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In the United States Circuit Court of Appeals

for the Ninth Circuit

No. 9342

DALLAS MACHINE & LOCOMOTIVE WORKS,
INC., a corporation,

Appellant, (Plaintiff)

vs.

WILLAMETTE-HYSTER COMPANY, INC., a

corporation, and CLARK & WILSON LUM-
BER COMPANY, a corporation,

Appellees, (Defendants)

Appeal from Equity Cause No. 9581, from United

States District Court, District of Oregon

STATEMENT OF POINTS ON WHICH
APPELLANT WILL RELY

The above-named appellant in compliance with

Rule 19 of the Rules of the above-entitled Court,

hereby makes the following statement of Points on

which Appellant will Rely on its Appeal:

With regard to facts found:

1. Error of the District Court in failing to sus-

tain plaintiff's exceptions to the Master's Report

herein.

2. The District Court's 6th, 7th, 8th, 13th, 14th,

17th, 18th, 19th, 22nd, 23rd, 28th, 29th, 31st, 32nd,

and 33rd findings of fact, are and each of them is
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erroneous, because not supported by, but contrary

to the evidence in this case.

3. The District Court erred in that portion of its

11th finding of fact stating, "The only material

difference in structure between that shown in Let-

ters Patent No. 1,457,025 and the Nicholson ma-

chine is that in the latter the frame containing the

load-lifting means is at the front end of the carrier,

whereas, in the patent in suit the load-lifting means

is mounted between the wTheels", because not sup-

ported by, but contrary to the evidence in the case.

4. The District Court erred in that part of its

12th finding of fact stating that the operation of the

load-lifting means of defendants' carriers asserted

to infringe the patent in suit are similar to the

teachings of the patent to French et al, No. 1,360,-

917, issued November 30, 1920, because such finding

is not sustained by, but contrary to the evidence in

the case.

5. The District Court erred in failing to find

that there is a functional and patentable difference

between the combination described by claim 4 of

the patent in suit—whereby the operation of the

four-point, independent, load-lifting means of a

straddle-type carrier are rendered positive and uni-

form, and the devices employed for operating a.

platform lift, used in elevator and end-lift truck

constructions.

6. The District Court erred in failing to find

that the evidence in this case does not show antici-
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pation of the combination described by claim 4 of

the patent in suit.

7. Error in the finding of the District Court that

the plaintiff discontinued the manufacture of its

rack and pinion straddle-type carriers until 1935;

the evidence showing that while the sale of these

carriers was temporarily discontinued by plaintiff,

and plaintiff manufactured instead for a time,

hydraulic lift straddle-type carriers (on which

plaintiff also has a patent) in the belief that the

latter was superior in operation, wThich belief, how-

ever, was not substantiated in actual practice, and

plaintiff resumed the sale of its mechanical lift

straddle-type carriers described by the patent in

suit, the early part of 1929.

With regard to the District Court's Conclusions

of Law:

8. The District Court erred in its conclusions of

law numbered 1 to 13 inclusive and each thereof,

because not sustained by, but contrary to the evi-

dence in the case.

9. The District Court erred in finding as a con-

clusion of law that the association of elements com-

posing the combination defined by claim 4 of the

patent in suit was a mere aggregation, and does not

constitute a patentable combination.

10. The District Court erred in failing to find as

a conclusion of law, that anticipation of the com-

bination described of Claim 4 of the patent in suit

was not made out, and that said claim is valid.
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11. The Court erred in failing to find as a con-

clusion of law that since the combination described

by Claim 4 of the patent in suit contains a new

element, viz., load-lifting means which lift the load

at the four, independent points of a straddle-type

carrier, positively and uniformly, (the load-lifting

element of prior straddle-type carriers being defec-

tive because not operating positively nor uni-

formly), it is immaterial as to the patentable nov-

elty of said combination that it included other old

elements, by which the positive and uniform move-

ment of the load, up or down, is limited.

12. The District Court erred in failing to find

as a conclusion of law that all the prior patents

relied on by defendant as anticipating the inven-

tion defined by Claim 4 of the patent in suit are

the same in principle of operation as the patent to

Carr, No. 1,407,024, which patent was cited and con-

sidered by the Examiner of the Patent Office in

passing on, and allowing the application for the

patent in suit, as shown by the File Wrapper there-

of ; that the defendants had the burden of over-

coming the presumption of correctness of the judg-

ment of the Patent Office and the validity of the

patent in suit issued in accordance therewith, but

defendants failed to sustain this burden.

13. The District Court erred in failing to find as

a conclusion of law that the combination of the

load-lifting devices and automatic control thereof

employed in the straddle-type carriers and manu-
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factured and sold by defendant, Willamette-Hyster

Company, and used by the defendant Clark-Wilson

Lumber Company, are in principle of operation and

result obtained identical with the combination set

forth by claim 4 of the patent in suit, and constitute

an infringement thereof.

14. Error in the District Court's conclusion,

(stated in its opinion herein) that "neither the rack

and pinion nor the four-point positive lift is speci-

fied in claim 4 is an essential of the particular com-

bination, because contrary to the evidence in the

case.

15. Error of the District Court in failing to find

as a conclusion of law, that the combination defined

by claim 4 of the Patent in Suit must be construed

in connection with the explanation contained in the

Specification of the patent, and that when so con-

strued, it is obvious that the invention defined by

claim 4 of the patent in suit does not relate to any

type of self-propelling carriers, but relates to and

designates specifically a straddle-type lumber car-

rier, " having four lifting points that lift positively

and in unison", as stated in the introduction of the

patent in suit.

16. Error of the Court in failing to find that

there is no proof in this case that the delay of plain-

tiff in bringing suit on its patent was prejudicial

to the defendant Willamette-Hyster Company or

to defendant Clark & Wilson Lumber Company, in

any way, and therefore defendants' plea of laches

fails.
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17. The District Court erred in failing to find

as a conclusion of law that mere proof of delay of

plaintiff in bringing suit on its patent against the

defendant Willamette-Hyster Company who had

direct knowledge thereof and infringe the same in

spite of such knowledge, unaccompanied by proof

of some injury sustained or disadvantage suffered

by plaintiff by failure to bring suit earlier, does

not establish laches.

18. Error of the District Court in failing to find

as a conclusion of law that from defendant Wil-

lamette-Hyster Company's own statement that it

had sold, up to the date of the trial of this cause,

300 straddle-type carriers alleged to infringe, and

for which this defendant received about ($2,000,-

000.00), it must be presumed that said sales netted

a profit to this defendant.

19. Error of the District Court in holding (as

stated in its opinion) "That there are three par-

ties concerned in a patent suit, the patentee, the

alleged infringer and the public. In order to pro-

mote invention it is proper to grant a monopoly. It

is however, in the interest of the public that as much

of the art as possible be released from monopolistic

control. While the characteristic of the patent is

such that it is possible to lock up newT developments,

damage occurs to the public if another person is

permitted over a series of years to place devices

upon the market, while a patentee sits idly by and

takes no action. Sufficient damage is here shown so

that the doctrine of laches is applicable".
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20. Error of the Court in failing to find as a

conclusion of law that plaintiff is entitled to a de-

cree for injunction and accounting against both

defendants.

21. Error of the Court in denying the plaintiff

all relief in the premises.

And appellant hereby designates the entire Tran-

script of Record, as certified by the Clerk of the

United States District Court for the District of

Oregon herein to the above-entitled court, as neces-

sary to be printed for the consideration of said

Appeal, except the following papers wrhich are to be

omitted, viz.:

1. Omit printing the paper No. 15 designated in

" Appellant's Amended Designation of what shall

be contained in the Record on Appeal", such paper

entitled " Plaintiff's Objections to Proposed Find-

ings and Conclusions of Law submitted by the De-

fendants '

'

;

2. Also omit printing paper No. 16, in said des-

ignation, such paper entitled " Plaintiff's Proposed

Findings of Fact and Conclusions of Law which the

Court refused to allow"; because such papers are

superseded by the above Statement of Points.

3. Also omit printing Plaintiff's Exhibit 12,

" Assignment of Patent in Suit to Plaintiff", and

in lieu thereof, print the following Abstract:

Assignment Carl F. Gerlinger to Dallas Machine

& Locomotive Works, Inc., dated July 2, 1928.
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Patents Nos. 1,422,958 date of issue July 18, 1922

1,457,025 " " " May 29, 1923

1,480,257 " " " Jan. 8, 1924

1,609,018 " " " Nov. 30, 1926

1,618,330 " " " Feb. 22, 1927

Recorded, Transfers of Patents, U. S. Patent

Office, July 6, 1928, Liber Nl-35, Page 43.

4. Also omit printing Plaintiff's Exhibits 49 and

50, being copies of mesne Assignments of Grab

Patent to the Willamette-Hyster Company, and in

lieu thereof, print the following abstracts:

Exhibit 49. Assignment by Gustav A. Grab to

Willamette Iron & Steel Works, dated August 31,

1927 of Lifting Mechanism for Traversing Hoists,

described in the specification executed July 2, 1927,

filed July 23, 1927, Ser. No. 207,873 renewed under

Ser. No. 455,927, filed May 26, 1930.

Recorded, Transfers of Patents, U. S. Patent

Office, November 30, 1931, Liber V-150,

Page 661.

Exhibit 50. Assignment by Willamette Iron &

Steel Works to Willamette-Ersted Company, dated

March 29, 1929, of Lifting Mechanism for Travers-

ing Hoists described in Specification filed July 23,

1927, Ser. No. 207,873.

Recorded, Transfers of Patents, U. S. Patent

Office, November 30, 1931, Liber V-150,

Page 662.
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The directions with regard to omission of above

listed papers 3 and 4, and printing of said Abstracts

in place thereof is in accordance with the Stipula-

tion of the parties with regard to the Exhibits.

5. Also omit printing " Appellees' Designation

of Additional Portions of the Record Proceedings

and Evidence to be included in the Record on Ap-

peal", since this designation is covered by "Appel-

lant's Amended Designation of what shall be con-

tained in the Record on Appeal".

Dated, Portland, Oregon, October 25th, 1939.

T. J. GEISLER
Attorney for Appellant, (Plaintiff)

District of Oregon,

County of Multnomah—ss.

Due service of the foregoing statement of Points

on which Appellant will Rely on Appeal of the

above-entitled cause, and Designation of parts of

Record to be printed for the consideration of said

Appeal, is hereby admitted.

Dated October 25th, 1939.

REYNOLDS, FLEGEL & SMITH
Attorneys for Appellees, (Defendants)

[Endorsed] : Filed November 2, 1939. Paul P.

O'Brien, Clerk.
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[Title of Circuit Court of Appeals and Cause.]

APPELLEES' DESIGNATION.

Come now the above named Appellees and in com-

pliance with Rule 19 of the Rules of the above

entitled court hereby designate additional parts

of the record which they think material, to-wit:

1. That all exhibits marked with an asterisk

or star in that certain stipulation described as "a

Stipulation to transmit the original exhibits to the

Circuit Court of Appeals", at Page 202 of the

Transcript of Record on Appeal in the above en-

titled cause, which stipulation, filed October 18,

1939, is set forth at Pages 203 to 208* inclusive, of

said Transcript, are regarded as material by both

the above named appellant and the appellees and

should be reproduced or set forth in the printed

record herein in accordance with said stipulation,

provided, however, that the abstracts of plaintiff's

exhibits 12, 49, and 50 set forth in said stipulation

and in appellant's designation of papers necessary

to be printed for the consideration of the appeal,

may be placed in said printed record in lieu of

full copies of said exhibits; and provided further

that in so far as it be acceptable to the above

entitled court, the twelve copies of defendants' Ex-

hibit 77 which wrere furnished the appellant in ac-

cordance with said stipulation, may be inserted in

*See pages 167 to 176 inclusive of this Printed
Record.
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the printed record in lieu of reproducing said ex-

hibit, and if not acceptable to said court, then that

said Exhibit 77 be reproduced in the printed record

in the above entitled appeal.

That it was and is the mutual understanding of

said appellees and of said appellant that said ex-

hibits marked with an asterisk or star in said

stipulation be so copied or set forth in said printed

record and the same are referred to here solely by

way of assuring said appellees that the same wall

be done.

2. That this additional Designation is regarded

as material by said appellees and should be included

in the printed record herein.

Dated at Portland, Oregon, November 1, 1939.

AUSTIN F. FLEGEL, Jr.,

PHILIP A. JOES
of Attorneys for Appellees

(Defendants).

Due and legal service of the foregoing, by receipt

of a duly certified copy thereof, as required by law

is hereby accepted in Multnomah County, Oregon,

on this 1st day of November, 1939.

T. J. GEISLER,
Attorney for Appellant

(Plaintiff).

[Endorsed]: Filed November 2, 1939. Paul P.

O'Brien, Clerk.
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[Title of Circuit Court of Appeals and Cause.]

STIPULATION THAT CERTAIN EXHIBITS
BE OMITTED FROM THE PRINTED
RECORD.

It Is Hereby Stipulated by the above named

Appellant and Appellees that an order may be en-

tered in the above entitled court and cause authoriz-

ing the Clerk of said court not to cause to be repro-

duced in the printed record of this cause on appeal

the following exhibits, heretofore stipulated and

designated by the parties hereto for reproduction

in the printed record on appeal, to-wit:

Complainant's exhibits 26, 27, 33, and 48 and

Respondents' exhibits 25, 58, 60, 63, 65, 67, and

70, provided however, that the aforesaid exhibits,

and each of them, be available in original form for

consideration by the above entitled court in the

appeal of this cause, and provided further that in

all other respects the stipulations and designations

of the parties, relating to exhibits, remain in full

force and effect.

Dated December 6, 1939.

T. J. GEISLER,
Attorney for Appellant

AUSTIN F. FLEGEL, Jr. and

PHILIP A. JOSS,

of Attorneys for Appellees.

[Endorsed]: Filed Dec. 9, 1939. Paul P. O'Brien,

Clerk.
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[Title of Circuit Court of Appeals and Cause.]

ORDER AUTHORIZING CLERK TO OMIT
CERTAIN EXHIBITS FROM THE
PRINTED RECORD.

Based on the stipulation of the parties on file

herein in the above entitled cause, It Is Now Hereby

Ordered that the Clerk of this court be and he is

hereby authorized to omit from the printed record

of this cause on appeal the following exhibits, here-

tofore stipulated and designated by the above named

parties for reproduction in the printed record on

appeal, to-wit:

Complainant's exhibits 26, 27, 33, and 48 and

Respondents' exhibits 25, 58, 60, 63. 65, 67, and

70, provided however, that the aforesaid exhibits,

and each of them, be available in original form

for consideration by this court in the appeal of

this cause, and provided further that in all other

respects the stipulations and designations of the

parties herein, relating to exhibits, shall remain in

full force and effect.

Dated this 9th day of December, 1939.

CURTIS D. WILBUR,
Senior United States Circuit Judge.

0. K.

T. J. GEISLER
Atty for Applt

AUSTIN F. FLEGEL, Jr. and

PHILIP A. JOSS
of Attorneys for Appellees

[Endorsed] : Filed Dec. 9, 1939. Paul. P. O'Brien,

Clerk.
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INTRODUCTORY STATEMENT
This suit is brought against Appellees (defendants)

for their infringement of the patent granted to Carl F.

Gerlinger, May 29, 1923, No. 1457,025, a model of

which may be seen in Pl'ff's. Ex. 18 (Tr. 216), on an

improvement in Lumber Carrier of the straddle-type.

The Appellant (plaintiff) corporation is the assignee

of this patent; and the patentee, Mr. Gerlinger, is the

president of the plaintiff corporation.
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The defenses were:

I. That the invention was anticipated by prior art and

the patent claim sued on is invalid

;

II. That in order to sustain the claim, at all, it must

be narrowed by construction, and when so construed

the defendants do not infringe

;

III. That the plaintiff's delay in instituting suit on

this patent shows it to have been guilty of such laches

that it must be barred from all relief.

The statement of the facts, and the argument thereon

will be given in the same order.

The trial of the case was referred by the court to the

Standing Master who reported in favor of defendants on

all three defenses ; and the District Court confirmed the

Master's report, overruling plaintiff's exceptions.

Appellant's contention is that the proofs refute all of

the defenses.

(Note: The copies of patents and reproductions of

pictorial and other Exhibits are contained in Vol-

ume III of the Transcript of Record entitled Book

of Exhibits).

THE INVENTION DEALS WITH
STRADDLE-TYPE CARRIERS

This name designates a carrier having tall, wheel-

mounted legs, adapted to straddle the load to be picked

up and carried.

The operation of these carriers is illustrated by the

following drawings, copies of Exhibits in the case.



Plaintiff's Exh. 74- (see Tr. II64.)

A schematic end view of a straddle-type
carrier with load of lumber.

age 34 of Defendants Exh.

79-Page j>U

( Tr. 1165 )

Showing operation of straddle-type limber
carrier picking up stacked load in lumber
yard.

Bo/sU
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THE PRIOR ART
The earliest construction of a straddle-type carrier is

shown by the patent to H. B. Ross, issued December

16, 1916, No. 1,209,209 on an application filed May
11, 1914; Plaintiff's Exhibit 1-A; also Defendants' Ex-

hibit 78. (See Tr. 1203).

These straddle-type carriers have a four-point lifting

and lowering mechanism including "shoes" that slide in

vertical guideways on the inner sides of the four, tall,

load-straddling legs of the carrier, and these shoes pick

up and carry the load. The load to be picked up is

stacked above the ground on a suitable support, usually

on "bolsters" as shown in the Exhibits above given, so

that the shoes can grasp the ends of the supports and in

that way pick up the load. n/^L^ -<^Ca^<y
were suspended by four pendent cables, and lifted and

lowered by simultaneous winding, or unwinding of the

cables.

This arrangement was undependable. The shoes were

not operated positively nor uniformly.

Mr. Gerlinger testified: (Tr. 184)—
"Their shoes are lowered by gravity, and very

often splinters get in between the shoe and the

guideways and the cable would unwind and the shoe

wouldn't lower, and in winter months with snow and

ice, it was practically impossible to operate them."

If the shoes were not properly lowered in unison they

could not of course grasp the bolsters on which the load

is stacked, and hence could not pick up the load.

The unwinding of a shoe-carrying cable with one of

the shoes sticking in its guideway is graphically illus-

trated by dotted outline in the following drawing, based

on Figure 2 of said Ross patent, No. 1,209,209. (Tr.

1203).





Figure 2 of prior Ross straddle type
tarrier, Patent No. 1,209, 209, dated Dec-

fber
19,1916; Pl'ff 's.Sxh.l-A and Def

'

s. Exh.78, ( Tr. 12.04 ).

4-2 - Lifting shoes
45 - Grooved pulleys
Uo - Cable
45 - Spring
4-9 - Guide pulley
50 - Drum

"Their shoes are lowered by gravity and
very often splinters get in between the
shoes and the guideways and the cables
would unwind and the shoe wouldn't lower
and in winter months with snow and ice
it was practically impossible to operate
them." ( Gerlingers Test imony.Tr. 18-4 ) •

"The cable did not give
uniform action" . (Master

'

positive and
Rep. Tr.59).

"It is true that other straddle carriers
had ropes or cable lifts and were probably
not as efficient as the Gerlinger device"
(Dist.Ct.'s Opin. Tr. 140)





In addition to the patent taken out by Ross in De-

cember 19, 1916, above referred to, Ross took out a sec-

ond patent on straddle-type carriers issued July 9, 1918,

No. 1,271,947 (Exh. 1-B Tr. 816).

This patent again shows the use of cable-operated

load-lifting and lowering shoes.

Next, William S. Overlin took out a patent on strad-

dle-type carriers, dated December 31, 1918, No. 1,289,-

529 (Exh. 1-C, Tr. 826) , and Overlin obtained a further

patent on straddle-type carriers August 10, 1920, No.

1,349,292, (Exh. 1-D Tr. 838). Both these Overlin

patents show the use of cable-operated load-lifting and

lowering mechanism.

Mr. Gerlinger, observing the inefficiency of the cable-

operated load-lifting and lowering mechanism in strad-

dle-type carrier, conceived his improvement. This con-

sisted in eliminating the undependable, cable-operated

mechanism and providing in place thereof mechanism

which operated positively and uniformly at the four

points—the legs—of the carrier.

Gerlinger carried his conception into practice by

the employment of rack-and-pinion mechanism op-

erated by worm gear. This feature, the nucleus of

Gerlinger's improvement, is illustrated by the following

drawing, being Fig. 1 of the drawings of the patent in

suit (No. 1,457,025) and Fig. 5 of Gerlinger's first

patent No. 1,422,958, (Pl'ffs. Exh. 1, Tr. 805) co-

pending with the application for the patent in suit, and

referred to therein, the patent in suit describing a later

improvement

:





Figure No. 1 of Gerlinger patent in suit,( No. i./ 57, 025). (Tr.84^)

"TL .'.

Figure No. 5 of Gerlinger patent No. 1,422,958.
dated July 18, 1922,referred to in and ur>on which
the patent in suit was an improvement. (Tr.S12)

Pr/sse

&L





Gerlinger's conception of a four-point positive and

uniform load-lifting and lowering mechanism included

his further perception of the need of an automatic con-

trol for limiting the movement of the load in either direc-

tion, so as to prevent injury to the mechanism; and

Gerlinger's first patent included this control mechanism

(Tr. 185).

In May, 1921, Gerlinger built his first straddle-type

Lumber Carrier embodying his improvements as then

conceived, which carrier was completed in July, 1921.

(lb. 186)

On August 30, 1921, Gerlinger filed the application

for patent on his improvements, as then developed,

which application matured into his said first patent,

No. 1,422,958, issued July 18, 1922. (Exh. 1)

The introduction of the specification of this earlier

patent, stated as Mr. Gerlinger's objectives:

—

"Instead of employing ropes or cable for operat-

ing the lifting shoes, I employ shafts and gearing

of substantial and reliable construction and which

are controlled by clutch mechanism, in turn con-

trolled by suitable levers" ( Specif. 1 line 33) , and

"Automatic devices are employed for stopping

the elevating mechanism and for releasing the load

when desired. Automatic devices are also employed

for stopping the descent of the elevating devices

when lowered."

By reference to Claims 5 and 6 of this patent, it will

be seen that Claim B describes a combination compris-

ing—

"lifting shoes, vertically moveable rack bars with

which they are connected, operable connections be-

tween the rack bars and the engine for both raising

and lowering the shoes, and automatic devices for
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disconnecting the rack bars from the engine when

the shoes have been lowered to a predetermined ex-

tent/
3

And Claim 6 covers a similar combination but de-

scribed specifically

—

(f
devices for automatically shifting the gearing

(connecting the rack-bars with the engine) to arrest

the upward movement of the rack bars when the

shoes have been raised to a predetermined position."

Gerlinger's first straddle-type carrier, completed

July, 1921, was tried out in the yard of the Willamette

Valley Lumber Company at Dallas, Oregon. In such

trial, Gerlinger observed that the load carried by the

carrier tended to settle, due to the vibration set up in the

travel of the carrier ; such settling being perceptible even

in running the carrier across the lumber yard (lb. 187)

.

Mr. Gerlinger then rebuilt this first straddle-type

carrier and included a brake in the control element of

his load-lifting and lowering mechanism, to hold the

load against settling (Tr. 187, 188). This was in Sep-

tember, 1921 (Tr. 189). Mr. Gerlinger's application

for his said first patent, No. 1,422,958 had then already

been filed, August 30, 1921).

The application for the patent in suit (Exh. 2, Tr.

852) was filed March 30, 1922, and was issued May 29,

1923; thus while Mr. Gerlinger's application for his

earlier patent No. 1,422,958, issued July 18, 1922, was

still pending.

The specification of the patent in suit states (page 1,

line 12) that the invention

—

"is an improvement upon my patent No. 1,422,-

958, July 18, 1922," (referring to Gerlinger's

earlier patent.)



The specification further states:

"An object of the invention is to provide an im-

proved form of lifting device that will have four

lifting points that lift positively and in unison,"

"Another object is to provide a form of auto-

matic stop for the lifting device that will operate

when the limited movement in either direction is

reached, and also apply a brake mechanism,"

Infringement of Claim 4 alone of this patent is

charged. This claim describes a combination composed

of the following elements

:

"A lumber carrier comprising,

1. a frame,

2. load-lifting means mounted therein,

3. means for transmitting motion from a source of

power to the load-lifting means comprising a

clutch that can be set in neutral position or to

cause the load-lifting means to move in either

direction,

4. means for manually moving the clutch to opera-

tive position,

5. automatic means for moving the clutch to neu-

tral position upon a movement of the load-lifting

means to a predetermined extent in either direc-

tion,

6. means for braking the transmitting means when-

ever the clutch is moved to neutral position."

The Master in his Report recapitulated the facts re-

garding Mr. Gerlinger's improvements of straddle-type

carriers as follows: (Tr. 59)

"These carriers, used originally and principally

for the purpose of picking up and transporting



piles of lumber in the carrier stages of development

utilized a cable or chain lift. Defects were discov-

ered, in that the cable did not give a positive and

uniform lift. The next method of lifting means

adopted was rackbars and pinions driven from the

power plant of the machine. Gerlinger* claims to

have been the originator of this kind of a hoist as

adapted to a straddle-type lumber carrier.

(Further on in his Report (Tr. 76), the Master

said,

"2-a. Load-lifting means mounted therein, hav-

ing four lifting points that lift positively and in

unison (which he may well have been the first to

conceive.)")

"In use it was found that, while the lift was

positive and uniform, considerable care was re-

quired on the part of the operator manually to dis-

connect the power from the lifting mechanism when

the load had reached the proper height, and that in

the course of travel, vibration of the machine and

other factors tended to cause the mechanism to settle

to such an extent that sufficient clearance did not

exist between the bottom of the load and the

ground."

"The problem to which the patentee claims to

have addressed himself was the development of

means whereby, when the load was lifted, the hoist-

ing mechanism would be stopped automatically at

the desired point, the power disconnected there-

from, and the brake applied so as to prevent the

settling of the load; and, further that when the
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hoisting machine was reversed for the purpose of

picking up a load the action would be automatically

stopped at a desired point, the power again discon-

nected and the brake applied ; all this without action

on the part of the operator."

In Gerlinger's first-built carrier, the means for limit-

ing the down movement of the load-carrying shoes were

actuated by the movement of the rack-bars, while the

devices employed for limiting the up-movement of the

shoes were arranged to be operated by the load carried

by the carrier, consisting of a hinged bar 67 (see Fig. 3

of patent drawing) which was contacted by the load

carried when lifted to a predetermined height.

The first rebuilt improved straddle-type carrier was

sold by plaintiff to the Willamette Valley Lumber Com-

pany October, 1921 (lb. 192, 193.) But this construction

was not found practical.

The plaintiff then built three more of these carriers;

the second and third carrier being completed and sold

about February 1, 1922, to Cobb-Mitchell at Valsetz,

Oregon (Tr. 398, 399) and the fourth about April 1,

1922. In each of the later carriers the devices control-

ling the up-movement of the load were rearranged so as

to be operated by the up-movement of the rack bars, in

just the same manner as by their down movement (Tr.

195, 198).

A drawing of the load-lifting and lowering devices

and automatic control contained in plaintiff's No. 2

and 3, and the succeeding 7 carriers is shown by Exh.

No. 6 (Tr. 916-A), a copy of which drawing is here

given.



Ha/,JLever one/Controls

in Lower/nq FbS'Vo/?

Plaintiff's Exh. 6 ( Tr. 916-A ) Drawings of
load-lifting and lowering mechanism and auto-
matic control of plaintiff

Plaintiff's first carrier had only a

load-actuated up stop ( Master's Report
62 ) ; then the carriers had up-stop 91 on

rack bar. ( lb. 63)

Up stops 90 and 91 are not shown -on

plaintiffs patent drawings, but " 90,91
and 66 perform the same function" in up-

ward movement that 65 and 66 perform in

downward movement. ( Master's Rep* 63

"Gerlinger had the right to use the stop

shown for the downward movement upon the

upward movement also".(Dis. Ct. 0pin.Tr.141

After plaintiff built its first 10 carr-
iers, the auxiliary load-actuated bar or

stop 67 was omitted. ( Tr. 254 )
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The drawing, Exh. 6 was made by Henry Noel

Dimick from a set-up of the load-lifting and lowering

devices, and control mechanism, as contained in plain-

tiff's second, third, and fourth straddle-type carriers.

A photo of this set-up is shown by Pl'ff's. Exh. 31

(Tr. 362).

Explaining Exh. 6, witness Dimick testified:

The driver of the carrier by pulling operating

lever 70 towards him engages clutch 47, releases

brake-bar 76 from brake wheel 77, and connects the

engine to shaft 50, causing the latter to rotate the

pinions 55 so as to raise the rack-bars 56. A con-

tact member 91 is fastened on one bar-back; and as

the latter is moved up to a predetermined height

contact member 91 will engage lever 90 and cause

the latter to rock bell-crank 66 so as to throw the

lever 70 in the central or neutral notch 72 ; and bar

48, being connected to operating lever 70, the move-

ment of the latter to neutral position will lift the

brake-bar 76 and apply the brake to brake wheel 77.

In order to cause the rack-bars 56 to be moved

down, the driver would push operating lever 70

from him, thereby also moving the bar 48 so as to

release the brake-bar 76 from brake-wheel 77. The

shaft 50 will then be rotated to cause the lowering

of the rack bars. In this lowering movement when

the predetermined lower level is reached, the set

screw 65, fastened to the upper end of the rack-bar

above an arm of bell crank 66, will contact and rock

the latter, which action, through lever 64, will re-

turn operating lever to neutral position, thus dis-

engaging the clutch and applying the brake. (Tr.

370-3)
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The Master recapitulating these facts in his Report

(Tr. 62) said:—

"The plaintiff and the patentee built one machine

containing a load-actuated upward movement stop

bar (No. 67) . It had defects which in actual opera-

tion became obvious. If the load was not of suf-

ficient height to engage bar 67 by the time the rack-

bars had reached the end of their normal travel, or

if the load was not properly distributed on the lift,

bar 67 would not operate and the hoist mechanism

would be subject to damage, due to upward move-

ment beyond the designed range, thus either strip-

ping the pinion or the rack teeth.

"This the patentee and his assignee corrected by

eliminating bar 67 and placing the upward move-

ment stop on the rack bar. Eoch. 6 shows the new

means which Gerlinger adopted to govern upward

movement. No. 91 on the rack-bar engaged element

No. 90 which in turn engaged bell crank No. 66.

The action of Nos. 90, 91 and 66 performed the same

function with regard to upward movement of the

hoist that Nos. 65 and 66 performed in the down-

ward movement." * * *

vf: ?)c vfc t|c t|7

(Note: An error in the Master's statement in this

connection must be called to attention: He said, (Tr.

63)

"Nos. 90 and 91 will not be found in the draw-

ings and specification of the patent, inasmuch as

they were adopted after the application had been

filed".

In such statement the Master is in error, as above

stated, the carriers Nos. 2 and 3 y having the means
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for controlling the lifting of the load rearranged so

as to be operated by the movement of the rack bars

in the same way as by the lowering of the load,

were built in Feb. 1922, (Tr. 398) . The application

for the patent in suit was not filed until March 30,

1922.

Exh. 6 shows two independent devices for controll-

ing the upward movement of the rack-bars, as appears

from the following questions the Master asked of wit-

ness Dimick, (Tr. 367) :—

"Well, if 90, when it makes an upward move-

ment, strikes 91, engaging with the bell crank, then

thereby shifting the lever 70 in neutral, what func-

tion does 67 play?

A. * * * This mechanism here is provided in

order "to protect the lifting mechanism, provided

the driver didn't have a load in the carrier or had

a load that wasn't of sufficient height to come up

and strike this lever bar 67 before the racks had

reached the limit of their travel, which would be

determined by the number of teeth on the rack."

"The Master: May I ask another question there,

Mr. Dimick. Is the relation of 90 to the rack such

that when the load is on, a full load, the top of the

load would engage 67 before 90 engages 91?

A. A full load would engage 67 before 91 would

engage 90."

Up to 1923 plaintiff built 10 carriers which had the

two independent devices controlling the up-movement

of the load.

After 1923, no more carriers, were built which had

the load-operated control bar 67. (lb. 227)
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In 1923 plaintiff began making hydraulic lift car-

riers, on which Mr. Gerlinger had also obtained a patent,

No. 1,480,257, dated January 8, 1924 (Tr. 228) Defend-

ants' Exh. 14 (Tr. 923). Mr. Gerlinger believed these

hydraulic carriers to be superior. (Tr. 233) ; but they

did not prove satisfactory. The piping carrying the

fluid through the hydraulically-operated mechanism was

"subject to leaks and would leak oil out on the frame and

other parts of the machine; it would drip on and dam-

age lumber," and in many instances drivers of these

carriers were incompetent to keep these hydraulic car-

riers operating satisfactorily. (Tr. 389).

In 1928, plaintiff discontinued making hydraulic car-

riers and resumed making mechanical lift carriers, de-

scribed by the patent in suit exclusively (Tr. 228). Up
to the date of trial, Nov. 23, 1936 (Tr. 178) the plaintiff

had sold 95 more of these carriers. They were designated

on the books of plaintiff as "RPF"—"Rack-and-pinion

lift" as testified by Ballantyne, Secretary-Treasurer of

plaintiff (Tr. 400) and shown by plaintiff's sales sheet

Exh. 45. (lb. 483 and 953). The first delivery of the

RPF carriers, after plaintiff resumed making them

was March 5, 1929, (Tr. 481).

The answer sets up prior invention by G. A. Grab at

Portland, Oregon, H. B. Ross at Benton Harbor, Mich-

igan, and Henry Hartwig at Sandy, Oregon, (Tr. 24).

In response to plaintiff's demand for further particu-

lars as to these alleged prior inventors, defendants

stated they would not "rely at the trial upon prior in-

vention by G. A. Grab or Henry Hartwig", but alleged

prior invention by H. B. Ross at Benton Harbor,

Michigan in or about 1019, (Tr. 35). In answer to
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plaintiff's interrogatory No. 1, defendants corrected the

year of alleged prior invention of H. B. Ross from 1919

to 1921 (Tr. 47) . Ross was not called nor his deposition

taken. The only evidence introduced by defendants as

to Ross was that he sold two straddle-type carriers in

principle of operation the same as plaintiff's patent in

September 15, 1923 to defendant Clark & Wilson Lum-
ber Company (Tr. 562).

The contention of defendants was that plaintiff's

patent is invalid, because elevators or hoists, and front-

end lift trucks, also lift and lower the load positively

and uniformly, and the prior art in connection with

these hoists shows automatic control for the movement

of the load up or down, and the application of a brake

when the predetermined limit of movement is reached.

The plaintiffs answer to this contention is, a platform

hoist, stationary or mounted on a truck, is raised and

lowered as a unit. In a straddle-type carrier, however,

the lifting and lowering force has to be applied at four

spaced points, independently, and to obtain efficient

action the force must be applied positively and uni-

formly at the four points. Without this the load-carry-

ing shoes often stuck in lowering, and the load could not

be picked up, as testified by Mr. Gerlinger (Tr. 184)

.

The defendants, to sustain their contention, pointed

to the patent issued to Ross, on straddle-type carrier,

December 19, 1916, No. 1,209,209 already referred,

(Pl'ff's. Exh. 1-A, which the defendants also intro-

duced as their Exh. 78).

The defendants further introduced all the patents

cited by the Examiner of the Patent Office in passing

on and allowing the application for the patent in suit

—
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15 in number— , as a group of Exhibits, identified as a

whole as Defendants' Exh. 57. (Tr. 573; See Index of

Defendants' (Respondents') Exhibits in Volume Viii d

for the list of these patents)

.

Defendants further introduced the following patents

because showing automatic control mechanism, including

a brake, as used in Elevators and platform or front-

end lift trucks, viz:

Dingee No. 414,380, dated November 5, 1889,

showing a Stationary Elevator or Hoist (Exh.

59, Tr. 620, copy 1104)

Nicholson, No. 1,340,458, dated May 18, 1920,

Portable Freight Stacking Elevator (Exh. 62,

Tr. 632, copy 1114)

French & Pavey, No. 1,360,917, dated Nov. 30,

1928, Elevating and Conveying Apparatus (Exh.

64, Tr. 644, copy 1122)

Towson & Cochran, No. 1,337,804, dated Apr. 20,

1920, Industrial Truck (Exh. 66, Tr. 656, copy

1130)

Cochran No. 1,260,145, dated Mar. 19, 1918, In-

dustrial Truck (Exh. 68, Tr. 662, copy 1140)

Carr patent No. 1,407,124, dated Feb. 21, 1922,

Elevator Truck (Exh. 69, Tr. 665, copy 1152).

The defendants further introduced a working model

of the Dingee patent, (Exh. 61, Tr. 627), as illustrating

in a general way the operation of the hoists described by

the last-mentioned patents.

Drawings of the Dingee patent and of the Carr pat-

ents, illustrating their operation are here given.



XJ
. 1 of Dingee patent Mo. U4.380,

dated November 5, 1889, Elevator, I Def'nts
Exn. 59, Tr. 110/, ).

. ] or Curr patent Ho. 1,407,12/,
ebruary 21, 1922, Elevator Truck

( Tr. 1154 )•

Carr patent was cited by patent office
( see list Def'nts. Exh. 57 in Index to Vol
I of Tr., pace VIII-D.

Platform

All prior hoist patents are " substan-
tially alike in principle of operation"
would not suggest building of lumber carr-
ier. ( Grab, Def'nts. witness, Tr. 716-717

" There is some testimony that these
hoists are different machines from straddle
carriers. ( Dist. Cts., Opin. Tr. 138 )





16

The patent to Dingee shows an Elevator and the

patent to Carr shows an Elevator Truck.

The Carr patent, No. 1,407,124, Exh. 69 (see copy

in Tr. p. 1152) was among those cited by the Examiner

of the Paent Office.

Concerning these patents, defendants witness, Mr.

Grab,—Manager of the Carrier department of defend-

ant, Willamette-Hyster Company ( Tr. 575 ) , formerly

in the employ of Plaintiff (Tr. 576)—to whom the

Master referred in his Report, (Tr. 82, 83) as having

"some feeling of hostility
3

toward Mr. Gerlinger, and

as being "a highly interested witness" .

on cross-examination said:

"Q. Taking all these patents which we have re-

ferred to, Dingee, Def'nts. Exh. 59; Nicholson,

Def'nts. Exh. 62; French & Pavey, Def'nts. 64;

Towson & Cochran, Def'nts. 66; Cochran, Def'nts.

68; and Carr, Def'nts. 69; all of them show ex-

amples of wheel-mounted hoist and are substantially

alike in principles of operation?

A. Yes.

Q. None of them would suggest the building of

a lumber carrier if you did not have a lumber car-

rier in mind, is that right?

A. No.

Q. If you did not have a lumber carrier in mind,

it would not suggest the building of a lumber car-

rier?

A. No.
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Q. All they might suggest to you is the building

of some kind of a truck for lifting the load regard-

less of what is to be lifted, is that right?

A. Yes, if I had the building of such a truck in

mind. (Tr. 716-717)."

Mr. Grab made the same statements when previously

cross-examined as to each of these hoist patents sep-

arately.

John Dickson, master mechanic of the Spokane,

Portland & Seattle Railroad, called as an expert by

plaintiff testified:— (Tr. 765) That he is familiar with

the Carr patent, Defnts. Exh. 69.

"Q. You may state whether or not in your opin-

ion, this Carr patent gives any suggestions as to

how a straddle-type of lumber carrier with lift

controls may be built?

A. I would say it does not.

Q. Have you any reason to advance for your

opinion?

A. For one thing, it lifts only at one end while

a straddle-type lumber carrier must lift on all four

points. * * *"

"Q. You may state whether or not in your opinion

there is any similarity between a straddle-type lum-

ber carrier and a wheel-mounted elevator?

A. I do not consider there is any similarity.

Q. Now having reference to the devices which

are described in the Carr patent for the control in

an automatic manner of the load-lifting devices so

as to stop them at predetermined elevations in the

up or down movement, apply a brake, you may
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state whether or not in your opinion the devices

which are shown there in the Carr patent could be

carried over into the building of a lumber carrier.

A. Well, I would say as they are in here they

would have to be changed considerably before they

could be used for that purpose. * * *" (Tr. 769-

770)

Changes, obviously had to be made in the old straddle-

type carrier in order to eliminate the inefficient cable-

operated mechanism and put in place thereof, positive

mechanism (e.g.) rack bars uniformly actuated at the

four independent load-lifting and lowering points, and

further to incorporate in this mechanism automatic

means controlling the movement of the rack bars, and

a brake automatically applied to hold the shoes while

at rest.

William H. Paul, Assistant Professor of Mechanics,

in Oregon State College, another expert called by plain-

tiff testified :—That he is familiar with the Carr patents,

Def'nts. Exh. 69, and with straddle-type lumber car-

riers.

"Q. State whether or not you are familiar with

the classification of machinery?

A. Yes, in engineering, I have a good deal to

do with classification of all types of machinery. * * *

Q. State whether or not in your opinion Lumber

Carriers of the straddle-type and elevator trucks or

wheel-mounted hoist of the Carr type belong to the

same classifications ?

A. I consider them two types of machines in a

different machine classification." (Tr. 779-785).
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The testimony of the witnesses, however, apparently,

did not convince the Master. He gave the question of

invention his own speculative analysis. He said in his

report,— (lb. 70)

"The man who conceived the idea of a self-pro-

pelled truck equipped with a hoist that would pick

up a load within the frame members, displayed in-

ventive genius of a high order", (Tr. 70)

.

But in the improvement of these carriers, so as to

render them efficient, the Master could not see inven-

tion. He said (Tr. 73):—

"The Master, however, can conceive no differ-

ence in the problem which would arise in a carrier

having four lifting points and one having a lesser

number provided positive means of lifting are used.

Nor is it clear that any different problem arises

when the load is carried within the frame members
— (referring to the load-spanning legs of a straddle-

type carrier ) —from that which exists when the load

is carried at the end of the frame members.

"

Nevertheless, it is to be noted that Mr. Gerlinger

received the tribute of immediate adoption from H. B.

Ross—who took out the earliest patent—No. 1,209,209,

dated Dec. 19, 1916 (copy p. 1903)—to whose cable-

operated straddle-type carrier the Master referred as

displaying "inventive genius of a high order"— . Ross

had had the undependable working of the cable-operated

mechanism before him for seven years—before Mr.

Gerlinger entered the field, (Ross filed his application

for patent in 1914, but did not conceive the necessary

improvement. In 1923 shortly after the plaintiffs
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patent issued, Ross sold one of his straddle-type carriers

to Clark & Wilson Lbr. Co. reconstructed to contain the

combination described by Claim B
?
& C, (Tr. 430, page

942).

The plaintiff duly excepted to the statements in the

Master's Report with regard to his findings that Claim

4 does not describe a patentable combination/ (Tr. 88).

But the District Court overruled plaintiff's exceptions

and adopted the report of the Master.

In its opinion, the District Court however, stated:

"It is true that other straddle-type carriers had

ropes or cable lifts and were probably not as effi-

cient as the Gerlinger device. (Tr. 140).

"The Gerlinger device does contain a four-point

lift positively actuated. (Tr. 134).

"There is some testimony that these devices (re-

ferring to platform or front-end lifts) are different

machines from straddle-type carriers/' (Tr. 138)

.

And the District Court's final conclusion was that it

is "inconceivable
33

that what Mr. Gerlinger did to im-

prove and render the old cable-lift straddle-type carrier

efficient constituted invention. (Tr. 138)

Discussion of this subject will be continued under

ARGUMENT, Section I.
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II.

THE FACTS AS TO INFRINGEMENT.

The infringement by defendant Willamette-Hyster

Company was deliberate,

Gustav A. Grab, the manager of defendant Willam-

ette-Hyster Company's Carrier Department (Tr. 575)

was in the employ of plaintiff during the development

of Mr. Gerlinger's improvement in straddle-type car-

riers. Mr. Grab was discharged January 1, 1926 (lb.

754). He immediately obtained employment with the

Willamette Iron & Steel Company (Master's Report,

Tr. 82) . The latter corporation sold out its carrier busi-

ness to Willamette - Ersted Company (Tr. 595)—
formerly the corporate name of the defendant Willam-

ette-Hyster Company, in whose employ Grab con-

tinued to the date of the trial.

Beginning September, 1926, Grab designed a strad-

dle-type carrier for the Willamette Iron & Steel Com-

pany (lb. 595). No Exhibit showing the construction

of a carrier which Grab designed was introduced. He
testified that it was substantially the same as shown by

the photos defendant's Exhibits 56-A and 56-B (Tr.

595, copies of which will be found in Tr. at pp 1011-

1012) which are photos of straddle-type carriers sold

by defendant Willamette-Hyster Company to defend-

ant Clark & Wilson Lumber Company about March

17, 1935.

Grab applied for a patent on his design. He filed his

application July 23, 1927, substituting this application

by another filed May 26, 1930, as shown by the caption
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of his patent No. 1,838,939, dated December 29, 1931,

plaintiff's Exh. 47 (Tr. 511, a copy of patent will be

found at Tr. p. 965).

This patent Grab assigned by mesne assignments to

defendant Willamette-Hyster Company. (Tr. 974)

The file wrapper on this patent (Exhibit 51, Tr. 520,

copy 974) shows that Grab solicited the following claim:

"8. In a traversing hoist, the combination of a wheeled

frame having a load-lifting mechanism provided with a

reversible friction drive thereon; an upper limit stop

having connections to said friction drive whereby the

lifting action shall be stopped when said lifting mech-

anism has reached its uppermost limit without a load/'

(Tr. 987)

The Examiner in Patent Office Action of January

9, 1931, said:

"Claims 8-11 are rejected as involving no invention

over Gerlinger's 1,422,958." (Tr. 990)

( This Gerlinger patent on which said proposed claim

8 was rejected was granted on an application co-pending

with the patent in suit. It described positive and uni-

formly-acting load-lifting and lowering mechanism, but

did not include a brake, the necessity for which was

later perceived ; this brake is included in the combination

stated by Claim 4 of patent in suit)

.

In acquiescence with the Examiner's ruling, said pro-

posed Claim 8 was cancelled (Tr. 998).

A copy of Sheet 2 bearing Figure 5 of Grab's patent

drawing is here given.





Pl'ff's Exh. 47 ( Tr. 511,968 )

Patent assigned to defendant Willamette
Hyster Co. ,Mar. 29,1929 ( Tr. 974 ).
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The load-lifting and lowering mechanism shown by

Fig. 5 of the Grab patent drawing corresponds with

that provided in the straddle-type carrier sold by de-

fendants Willamette-Hyster Company to defendant

Clark-Wilson Company about March 18, 1935 (Tr.

572) shown by Exhibits 56-A and 56-B (Tr. 573) above

referred to. A copy of Exh. 56-B (Tr. 1011) is here

given.

(Please see next page.)

The load-lifting and lowering devices shown do not

comprise rack-and-pinions, as in plaintiff's patent, but

instead consist of horizontally-arranged screws driven

in opposite directions by the motor and cooperating de-

vices, which performed the same functions as the rack-

bars of plaintiff's patent.

The construction shown by Exhibit 56-B is the same

as that contained in the carrier sold by Willamette-

Hyster Company to Chambers Lumber Company at

Cottage Grove, Oregon, which, John L. Waters, Gen-

eral Superintendent of plaintiff saw, and took a photo

of, which photo is Plaintiff's Exhibit 35 (Tr. 417, a copy

of this photo will be found at page 941 of the Trans.)

and a reproduction is here given.

(Please see next page.)





Copy of photo of Clark & Wilson Lumber
Company 1 s Willamette-Hyster carrier No.l
sold to defendant, Clark & Wilson Lbr^ Co,

March 18, 1935 Def'nts. Exh.56-B (Tr. 573-1012)





Photo of carrier sold by def 'nt. Will-
amette -Hyster Co. to Chambers Lbr. Co.
at Cottage Grove, Orecon. I'l'ff's. 2xh,
35 ( Tr. 41? and 941 T.

c
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The construction of the load-lifting and lowering

mechanism and control contained in these carriers is

illustrated in a booklet entitled "Service Manual" put

out by defendant Willamette-Hyster Company, con-

stituting plaintiff's Exh. 32 (Tr. 409). This Service

Manual contains an illustration designated "Drawing

No. 2'\ Plaintiffs Exhibit 34, (Tr. 410) , a copy of which

will be found in the Trans, at page 940-A and a repro-

duction is here given.





"Drawing No. 2" plaintiff's Sxh. 34 page
5 of the " Service Nanual"put out by def-
endant, WillamEtte-Hyster Company. plaint-
iff's Exh. 32 ( Tr. 409, Copy Tr.940-A )
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00 NQT LET BELL CRANKS
STRIKE FRAME AT THIS POINT.

DRAWING NQ-2

"Stops LS are mounted on guide bar GB
which is connected to hoist hand lever
HL through intermediate lever IL and shaft
IS. These spops draw the hoist clutch into
neutral position when struck by eyebolt
£B while raising or lowering load shoes.

The eyebolt EB is on the nut 1, on the
screw 2, connected by linkage to bell lever
Z, connected by rods 3 with the lifting
shoes. When the lifting mechanism has
reached its limit of travel in either dir-
ection the stops LS on rod GB cause the
return of lever HL to its neutral position
thus disengaging the clutch and applying
the brake. Waters ,Tr. 4-14-415
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Drawing No. 1 of the Service Manual shows the

clutch mechanism, which, however, need not be studied.

It is sufficient to follow the movements of the devices

by which the clutch is automatically engaged with the

motor to raise or lower the shoes, and the brake is

simultaneously released; and, reversely, the clutch is

disconnected from the motor, and the brake is applied

to hold the shoes when moved to the permitted limits.

This action is readily understood from the testimony

given by plaintiff's witness John L. Waters, (Tr. 414)

and the explanation given in the " Service Manual"

under "Drawing No. 2", which reads as follows:

"Stops LS are mounted on guide bar GB, which

is connected to hoist hand lever HL, through in-

termediate lever IL, and shaft IS. These stops

draw the hoist clutch into neutral position when

struck by eyebolt EB, while raising or lowering

load shoes."

The eyebolt EB is on the nut 1, on the screw 2, con-

nected by linkage to bell-levers Z, connected by rods 3

with the lifting shoes. When the lifting mechanism

has reached its limit of travel in either direction the stops

LS on rod GB cause the return of lever HL to its neu-

tral position, thus disengaging the clutch and applying

the brake. (Waters, Tr. 414-15).
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The defendants, in order to plead the defenses of

laches and estoppel, alleged in the answer, paragraph

XX (Tr. 26).

"* * * that Lumber Carriers substantially iden-

tical in construction and operation with the Lum-
ber Carriers complained of herein, have been made

and sold and widely used throughout the United

States of America for more than six years prior to

the bringing of this suit, * * *."

The plaintiff desiring further specific information as

to the construction of these carriers required the de-

fendant Willamette-Hyster Company to answer an

Interrogatory, viz:
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INTERROGATORY
No. 4 (Tr. 42)

State whether the lum-

ber carrier which defend-

ant Willamette - Hyster

Company is at present

manufacturing and/or

selling embodies the fol-

lowing elements in com-

bination, viz:

ANSWER TO
INTERROGATORY

(Tr. 49)

The industrial truck or

carrier that defendant

Willamette-Hyster Com-
pany is at present manu-
facturing and sellingcom-

prises, viz:

A lumber carrier com-

prising a frame,

A lumber carrier compris-

prising a frame,

load lifting means mount-

ed therein,

screw lifts supported by

such frame for raising

and lowering any desired

load,

means for transmitting

motion from a source of

power to the load-lifting

means comprising a clutch

that can be set in neutral

position or to cause the

load-liftingmeans to move

in either direction,

a motor to supply power

for operating the screw

lifts, a power controlling

device to transmit and

control power from the

motor to such screw lifts,
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means for manually mov-

ing the clutch to operative

position,

a handle for manually op-

erating such power con-

trolling device to drive the

screw lifts in either of two

directions or to bring the

power controlling device

to neutral position so that

no power from the motor

is transmitted to the screw

lifts,

automatic means for mov-

ing the, clutch to neutral

position upon amovement

of the load-lifting means

to a predetermined extent

in either direction,

limit stops cooperating

with screw lifts and oper-

able automatically and in-

dependently of any load

carried by the truck to

bring the power control-

ling device to neutral

whenever the screw lifts

reach predetermined up-

per and lower limits,

and means for braking

the transmitting means

whenever the clutch is

moved to neutral position.

an automatic spring op-

erated brake to hold the

screw lifts and connected

mechanism against move-

ment whenever the power

controlling device is

placed in neutral.
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The devices listed under the heading "Interrogatory

No. 4 are, as will be noted, the elements composing

Claim 4.

The making of the limit stop mechanism of defend-

ants' carrier so as to operate "independently of any load

carried
33

was merely copying the mechanism used in

plaintiff's carriers after the building of the plaintiff's

first carrier ( Tr. 62 ) . Grab knew this ; nevertheless,

tried to get a patent claim on a combination envolving

the same feature; which, however, the Patent Office re-

jected, as above mentioned, on the Gerlinger patent

No. 1,422,958.

Note, the identity in purpose, function, and result be-

tween the screw-operated load-lifting and lowering de-

vices of defendant's, Willamette-Hyster Company's,

straddle-type carrier and the rack-bar and pinion mech-

anism shown by plaintiff's patent.

The Master referring in his Report (Tr. 69)—to Mr.

Gerlinger's perception, that "the inherent defects
33
of a

cable-operated mechanism could be remedied by a mech-

anism of a "positive or rigid type
33
defined this positive

mechanism as including rack bars and piniom, toggle

lifts or screw type.
33

Defendant Willamette-Hyster

Company used the "screw type."

In placing the upward-movement stops on the rack-

bar (see Exhibit 6, a reproduction of which is given at

page 9 of this brief) "the action of Nos. 90, 91, and 66

performed the same function with regard to the upward

movement * * * that No. 65 and 66 performed in the

downward movement3
' the Master said (Tr. 63). The

downward movement stop-parts 65 and 66 are those

shown in Figure 3 of the patent drawing.
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The Master finding no patentable novelty in Mr.

Gerlinger's positive and uniform acting mechanism de-

cided that Claim 4 might be saved by judicial conduc-

tion of the element

—

automatic means for moving the

clutch to neutral position upon the movement of load-

lifting means to a predetermined exent in either direc-

tion, if these "means" be defined specifically as designat-

ing load-operated, up-movement stop bar 67 described

as in the specification of the patent.

The Master said:

"The 'plaintiff does not limit the stops of his

patent to a specific means whereby the clutch is

thrown into neutral and the brake simultaneously

applied * * *. The plaintiff insists that his patent

covers any means which will bring the desired re-

sults." (Tr. 75, 76)

(Tr. 75, 76)

The Master further said (Tr. 77) that the plaintiff's

patent "cannot be accorded a broad construction but

must be limited to the particular means he describes

* * * If thus limited it must be defined as an automatic

stop actuated by the load itself in upward movement,

and an automatic stop controlling the down movement

of the kind and character shown by his drawing and

specification. Under this limitation and construction of

the patent, the defendant's device does not infringe.

"Defendant achieves cessation of upward movement

irrespective of the presence of the load and the means

to control the downward movement is substantially dif-

ferent from that described by Gerlinger's plans and

specifications. Even if it can be said that defendants'

means of downward movement control is a mechanical
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equivalent of Gerlinger s means for such control, in-

fringement does not exist, because defendants' device

omits an essential element of Gerlinger's combination,

namely the load-actuated stop governing the upward

movement." (Tr. 77, 78)

The plaintiff duly excepted to the Master's above

findings of non-infringement (Tr. 88).

The District Court in its opinion remarked (Tr.

132) :—

"that Gerlinger showed nothing in the patent

which would entitle him to a monopoly except a

combination including the load stop. * * *

"Under the specifications, Gerlinger could, as he

actually did in practice, have substituted the type of

stop on the downward movement for the load

actuated stop of the upper movement/
3 * * * (Tr.

134)

"While * * * Gerlinger had the right to use the

stop shown for the downward movement upon the

upward movement also, he therefore lost the

peculiar combination upon which the patent was

based." (Tr. 141)

And so the District Court found:

"22. That the lumber carriers manufactured and

sold by defendant Willamette-Hyster Company

did not constitute an infringement of Claim 4 of

the patent in suit;"

"And made the same finding with regard to the

lumber carriers in use by defendant Clark & Wilson

Lumber Company." (Tr. 153)
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III.

THE ALLEGED LACHES AND ESTOPPEL

Paragraph XX of the Answer (Tr. 26) alleges:

"For a further and separate defense defendants allege

that Lumber Carriers substantially identical in construc-

tion and operation with the Lumber Carriers complained

of herein, have been made and sold and widely used

throughout the United States of America for more than

six years prior to the bringing of this suit, and at all of

such times plaintiff and its predecessors in interest have

had full knowledge of the construction and operation of

such Lumber Carriers and of said widespread manu-

facture, use and sale thereof, but neither plaintiff nor

its predecessors in interest have at any time prior to the

bringing of this suit asserted or attempted to enforce

any alleged rights under the patent in suit with respect

to any of such long-continued manufacture, use or sale

of said Lumber Carriers; and throughout all of such

time plaintiff and its predecessors in interest have con-

tinually recognized and acquiesced in the right of de-

fendants and of the public to make, use and sell such

Lumber Carriers and have thereby encouraged the man-

ufacture, use and sale of such Lumber Carriers, and

the investment by defendants and others of large sums

of money in making, using and selling such Lumber

Carriers; and in reliance upon such conduct of plaintiff

and its predecessors in interest defendants did so in-

vest large sums of money for which reason plaintiff is

guilty of laches with respect to the alleged cause of

action attempted to be stated in the bill of complaint
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herein and is estopped to assert any of its alleged rights

under the patent in suit against defendants, or either of

them.

The plaintiff asked for further Particulars (Tr. 31),

and the defendants responded as follows:

Particulars wanted (Tr. 31) :

—

"9. With further regard to paragraph XX of

defendants' Answer and particularly in reference

to the allegation therein that during the said al-

leged prior making and selling of said lumber car-

riers the "plaintiff and its predecessors in interest

have continually recognized and acquiesced in the

right of the defendants and of the public to make

use and sell such lumber carriers";

—

"State specifically what the alleged recognition

and/or acquiesence on the part of plaintiff and its

predecessor in interest consisted of, that is,"

—

"(a) Whether such alleged recognition and ac-

quiesence will be predicated upon the failure of

plaintiff, and/or its predecessors in interest, to take

any action against said makers and users."

Defendants answered:

—

"Yes". (Tr. 36).

Further particular demanded :

—

"9 (b)
;
(First paragraph) (Tr. 32)

Whether some act, and/or conduct of the plain-

tiff, and/or its predecessors, was relied on by de-

fendants, or either thereof, and in such event state

the particulars fully of such act and/or conduct."
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Defendants answered:— (Tr. 36)

"The failure of plaintiff and its predecessors

with full knowledge of the facts to assert any rights

under the patent in suit against defendants' car-

rier or others substantially identical therewith for

more than six (6) years prior to suit."

Further particular demanded:

—

"9 (b)
;
(Second paragraph)

Referring further to paragraph XX * * * alleg-

ing that 'in reliance upon such conduct of plaintiff

and its predecessors in interest, defendants did so

invest large sums of money', state for what pur-

pose, and when, and where the defendants, re-

spectively, invested large sums of money in reli-

ance upon any act or conduct by the plaintiff, or

its predecessors in interest, in the premises."

Defendants answered:— (Tr. 36)

"Defendant, Willamette-Hyster Company, and

its predecessors in interest in Portland, Oregon,

ever since 1924*, has expended large sums of money

for plant equipment, materials, labor and develop-

ment work in the manufacture and sale of the

carriers alleged to infringe the patent in suit."

"The defendant, Clark & Wilson Lumber Com-

pany in Portland, Oregon, ever since 1923, has ex-

pended large sums of money for the purchase of

carriers substantially identical with the carriers

complained of herein as infringements of the patent

in suit."
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(Note: *"1924" is incorrect. Defendants' Willarn-

ette-Hyster Company's predecessors Willamette-Iron

($ Steel Company did not begin the making of straddle-

type carriers until September 1926. (Tr. 595), and first

delivery was early in 1927 (Tr. 609)

.

The plaintiff desiring further ellucidation was per-

mitted to file Interrogatories.

Interrogatory No. 5 (Tr. 43)

"(a) State whether the defendant Willamette-

Hyster Company or anyone in its behalf, had any

correspondence or conversation, with the plaintiff,

or any person connected with the plaintiff, since

1924, about a lumber carrier embodying the com-

bination described by Claim 4 of the patent in

suit."

Defendants answered:

—

ccNo/J
(Tr. 49)

Gustav A. Grab, defendants' all inclusive witness tes-

tified:

—

He was in the employ of plaintiff when Mr. Ger-

linger invented his improved rack-end-pinion strad-

dle-type carrier described by the patent in suit.

(Tr. 577).

The first carrier had only a load control up-stop.

Nine further carriers were then built which had lift

control stops in addition to a load-control stop. (Tr.

581)

January 1, 1926, Grab was discharged by plaintiff,

(Tr. 754). A few days later, Jan. 15, 1926, Grab en-

tered the employ of Willamette-Iron & Steel Company
(Tr. 594).
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September 1926 Grab began designing a positive lift

straddle-type carrier for Willamette Iron & Steel Com-

pany (Tr. 595).

The first delivery of these carriers was made early

in 1927. (Tr. 609).

Grab stated he called "on lumber operations (opera-

tors) and principally in the West Coast territory. * * *

As a whole the market was rather limited for lumber

carriers."

"Q. Would you say then that the list of pros-

pective customers for carriers was a broad one or a

narrow one?

"A. It was definitely a narrow market." (Tr.

584-5)

Grab testified that Willamette Iron & Steel Company

continued to sell its straddle-type carriers (Tr. 609) ;

but he was not ashed, nor stated how many of these

carriers were sold by Willamette Iron & Steel Company,

nor when sold.

About February 15, 1929, the Willamette Iron & Steel

Company sold its carrier business to the Willamette-

Ersted Company, the former corporate name of de-

fendant Willamette-Hyster Company, and Grab en-

tered the employ of the latter company (Tr. 595).

It is to be noted that neither the Willamette Iron <$

Steel Company, nor defendant Willamette-Hyster Com-

pany claimed any patent rights of their own.

Full knowledge by defendant Hyster Co. of the scope

of plaintiff's patent is shown by the following circum-

stances :
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Grab made an application for patent on straddle-

type carriers with positive load-lifting and lowering

mechanism and control embodying the design he got up

for Willamette Iron & Steel Company. Grab's applica-

tion was originally filed July 23, 1927 and then sub-

stituted by an application filed May 26, 1930. See cap-

tion of this Grab patent, Plaintiff's Exh. 47, (Tr. 965)

.

In this application Grab attempted to get a claim as

follows: (Tr. 987)

"8. In a traversing hoist, the combination of a

wheeled frame having a load lifting mechanism

provided with a reversible friction drive thereon;

an upper limit stop having connections to said fric-

tion drive whereby the lifting action shall be stopped

when said lifting mechanism has reached its upper-

most limit without a load"

The Examiner of the Patent Office rejected this

claim "as involving no invention" over Gerlingers

1,422,958", (see File Wrapper Tr. 996). The patent so

referred was Mr. Gerlinger's first patent on positive

load-lifting and lowering mechanism, which patent did

not include a brake in the control mechanism for hold-

ing the load against settling. Grab in response to said

rejection cancelled claim 8 (lb. 997), and thereupon

Grab's patent was allowed on details of construction

not pertinent to the instant case. This patent was as-

signed to the defendant Willamette-Hyster Company,

(see Exhibit 49 and 50; Tr. 520 and 974).

The first carrier bought by Clark § Wilson Lumber
Company from defendant Willamette-Hyster Company
was delivered March 18, 1935, (Tr. 572), a few months

before this suit was instituted, which was Oct. 3, 1935.
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In all, up to the date of trial—November 23, 4#£0T

(Tr. 178)—defendant Willamette-Hyster Company

and its predecessor sold over 300 carriers.

The dates when defendant Willamette-Hyster Com-

pany and its predecessor sold these 300 carriers, the

cost, or the selling prices of these three hundred carriers,

defendants did not state.

Only at the last minute, before the trial closed Grab

merely was asked:

"During the time that you have been with the

defendant Willamette-Hyster Company or its pre-

decessors in business, how much in round numbers

is the total gross sales of carriers having the con-

struction generally of the defendant Clark & Wilson

Lumber Company's Willamette Carrier (referring

to defendant's Exh. 56-A, and 56-B).

Answer: Well over $2,000,000.00 (Tr. 765)."

The Master, apparently adopting the allegations of

Defendants' Answer in his report, (Tr. 85) stated that

plaintiff "permitted the Willamette-Hyster Company

to invest large sums of money in plans, equipment and

in manufacture of its carrier."

But note, only the total amount of such sales of these

carriers is given. Neither the cost of carriers, nor cost of

the equipment used, nor whether any special equipment

was required was stated.

Dividing the $2,000,000.00 received by the 300 car-

riers sold we have an average of $6,666.66 per car which

is much in excess of the price received by plaintiff for

its carriers—$3,850.00 for light models and up to $7,-

050 for large six-wheel model carriers, which Willam-
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ette-Hyster Company did not make; and is likewise

much above the price of the Ross carriers, $4,500 for

smaller machines to $5,000.00 for the larger ones (Tr.

572).

This suit was filed October 3, 1935, and the patent,

dated May 29, 1923, then had four years and about

eight months to run.

Mr. Gerlinger testified that he did not know of de-

fendant Willamette-Hyster Company's infringement

until September 1935. The circumstances were as fol-

lows: (Tr. 198)

"Q. When did you first find that the defendants

were manufacturing a carrier which embodied the

claim for patent in suit?

A. September, 1935.

Q. What were the circumstances under which

you made that discovery?

A. I sold two machines to Shevlin-Hixon at

Bend, Oregon, and after we received the requisition

a few days later, we received a letter to ask us for

a guarantee for infringement of patents." (See

Letter dated Sep. 11, 1935) Pl'ffs. Exh. 8; (Tr.

203, and 917).

Plaintiff had sold Shevlin-Hixon carriers for many

years but never had been asked for a guarantee before.

(Tr. 200). Rumors came from Shevlin-Hixon that the

Willamette-Hyster Company threatened to sue plain-

tiff for infringement (Tr. 201). Plaintiff sent its gen-

eral superintendent Waters to investigate. After ob-

taining copies of patents issued to Grab, Plaintiff con-
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suited counsel who advised that the carriers that the

Willamette-Hyster Company were building apparently

infringed Plaintiff's patent (Tr. 202-3). This suit was

then filed.

Plaintiff built ten carriers under its patent up to

1923, then discontinued making rack-and-pinion car-

riers and from 1923 to 1929 made and sold hydraulic lift

carriers only. Mr. Gerlinger had a patent on these car-

riers also and believed them to be superior; but after

prolonged trial they were not found satisfactory; (Tr.

234, and 389).

By the end of 1928 the plaintiff resumed making and

selling rack-and-pinion carriers exclusively (Tr. 228).

The first delivery of these rack-and-pinion carriers,

called RPF, was March 5, 1929 (Ballantyne, Tr. 481).

(See further sheets and records of sales of Plaintiff's

RPF carriers, def'nts. Exh. 45, (Tr. 953) and Pl'ffs.

Exh. 46, (Tr. 961).

In this connection a grievous misreading of the evi-

dence by the District Court must be noted.

The Court said in its opinion (Tr. 142) :

—

"In 1935 * * * plaintiff went back to the manu-

facture of the rack-and-pinion carriers".

This statement suggests that plaintiff discontinued the

manufacture of its rack-and-pinion carriers, and re-

turned to the same only after it learned of the infringe-

ment by defendants. This is wrong as stated, plaintiff

resumed making rack-and-pinion carriers exclusively

at the end of 1928.

After this suit was brought defendant Willamette-

Hyster Company defiantly continued to make and sell

its infringing carriers.
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Defendant Clark & Wilson Lumber Company bought

a number of infringing carriers from defendant Willam-

ette-Hyster Company, the first of which was delivered

March 18, 1935, a few months before this suit was

brought. When the remaining carriers were delivered

neither of the defendants told.

Plaintiff tried to prosecute this suit vigorously, but

was hindered by circumstances beyond its control. On
November 12, 1936, over a year after suit was insti-

tuted, the District Court entered an Order referring the

trial to the Standing Master, because of the congested

state of the Court calendar, caused by vacancy in the

Office of the United States District Court judge, and

the large number of criminal cases to be disposed of

(Tr. 52). The case went on trial November 23, 1936

(Tr. 178) . The Master did not file his report until July

1, 1937 (Tr. 87). Exceptions to the Master's Report

were promptly filed, but the Court did not pass on

them until Feb. 6, 1939 (Tr. 143) ; and the final decree

was not entered until June 30, 1939 (Tr. 159).

Further discussion of the question of Laches and

Estoppel will be continued under ARGUMENT, Sec-

tion III.
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ARGUMENT
I.

CLAIM 4 OF PLAINTIFF'S PATENT
IS VALID

It will suffice to state here Appellant's Points on Ap-
peal 9 and 10 (Tr. 794, 795, 796) :

"9. The District Court erred in finding as a

conclusion of law that the association of elements

composing the combination defined by claim 4 of

the patent in suit was a mere aggregation, and
does not constitute a patentable combination.

"10. The District Court erred in failing to find

as a conclusion of law, that anticipation of the com-
bination described in Claim 4 of the patent in suit

was not made out, and that said claim is valid."

The introduction of the specification of the patent

definitely states the purpose of the invention, viz:

"An object of the invention is to provide an im-

proved form of lifting device that will have four

lifting points that lift positively and in unison/'

"Another object is to provide a form of auto-

matic stop for the lifting device that will operate

when the limited motion in either direction is

reached, and also apply a brake mechanism."

Claim 4 of the patent in suit states a new and useful

patentable invention. It is composed of six elements

designated in the District Court's Opinion (Tr. 126) as

follows

:

"A Lumber Carrier comprising
"1. A frame;
"2. Load-lifting means mounted therein;
"3. Means for transmitting motion from a

source of power to the load-lifting means, com-

prising a clutch that can be set in neutral position

or to cause the load-lifting means to move in either

direction

;
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"4. Means for manually moving the clutch to

operative position;

"5. Automatic means for moving the clutch to

neutral position upon the movement of the load-

lifting means to a predetermined extent in either
direction

;

"6. Means for breaking the transmitting means
whenever the clutch is moved to a neutral position."

The District Court's 3rd. Finding (Tr. 145) de-

scribes the machine covered by the patent in suit as

"A self-propelled straddle-type truck having a

load-lifting device mounted within the frame and
between the wheels, the lifting mechanism compris-

ing rackbars and pinions creating four lift points

that lift positively and in unison * * *."

No similar combination is shown by the prior patents

introduced by defendants.

The patents introduced in evidence by defendants as

prior art and relied on may be arranged in two groups.

Group 1 comprises straddle-type carriers, viz:

Ross No. 1,209,209, dated December 19, 1916

Ross No. 1,271,947, dated July 9, 1928

Overlin No. 1,289,529, dated December 31, 1918

Overlin No. 1,323,719, dated December 2, 1919

Group 2 comprises the prior patents introduced by

defendants to show platform hoists, stationary or wheel-

mounted, provided with control mechanism by which the

raising and lowering of the platform is limited to pre-

determined levels, and some of these patents also include

a brake, viz:

Dingee No. 414,380 (Tr. 1104)

Nicholson No. 1,340,458 (Tr;. 1114)

French & Pavev . . .No. 1,360,917 (Tr. 1122)

Towson & Cochran. No. 1,337,804 (Tr. 1130)

Cochran No. 1,260,145 (Tr. 1140)

Carr No. 1,407,124 (Tr. 1152)

Boudinot No. 537,628 (Tr. 1212)
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A particular difference is to be noted in operation

between a straddle-type carrier and a platform hoist;

the straddle-type carrier has lifting and lowering mech-

anism comprising four, independent, lifting points, while

the mechanism of platforms has only a single lifting

point.

All of the patents in Group 1 were cited by the Ex-

aminer of the Patent Office in the application for the

patent in suit, No. 1,457,025, or in the application for

Gerlinger's earlier patent, No. 1,422,958, Pl'ff s. Exh.

4 (Tr. 858). These two applications were co-pending.

The earlier Gerlinger patent covered a similar combina-

tion as the patent in suit, but did not include a brake in

the control for the load-lift; such brake being a later

development.

The defendants introduced all of the fifteen patents

cited by the Examiner in the application for patent in

suit in a group as Defts' Exhibit 57.

It is to be noted that the patents listed in Group 2

include the Carr patent, No. 1,407,124, Elevator Truck.

Grab, Defendants' expert witness, testified that all

the hoists truck patents introduced by defendants "are

substantially alike in principle of operation" (Tr. 716)

The Carr patent, No. 1,407,124, was specifically cited

and considered by the Examiner of the Patent Office in

allowing the patent in suit.

It is to be noted that while the said 3rd. Finding of

the District Court describes the lifting mechanism as

"comprising rack-bars and pinions creating four lifting

points that lift positively and in unison, the Master de-

fined this mechanism more broadly as comprising mech-

anism "of a positive or rigid type such as rack-bars and

pinions, toggle lifts or screw type." The devices em-
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ployed by the defendants in their infringing straddle-

type carriers did not comprise rack-bars and pinions,

instead consisted of toggle lifts and screw type. But

such mechanism does provide a four-point lift of the

shoes actuated positively and in unison, the particular

features described by the patent in suit.

Each of the straddle-type carriers listed under Group

1 has a cable-operated lifting and lowering mechanism,

comprising load-carrying shoes slidably mounted on the

inner sides of the four tall legs of the carrier; and these

shoes are raised and lowered by the winding up and

unwinding of the cables, from which they are suspended,

by the driver.

There was no pretense that these patents suggest their

reconstruction so as to make the raising and lowering of

their four load-carrying shoes positive and in unison.

The reason why defendants specifically introduced the

Ross patent No. 1,209,209 as their Exh. 78 was to

emphasize the fact—self evident—that the lifting

mechanism of a straddle-type carrier had nothing to do

with propulsion of this carrier. (Grab. Tr. 760.)

The lift mechanism of these straddle-type carriers, is

illustrated by the Ross patent, No. 1,209,209, a copy of

which is given at page y. of this brief. Cable-lift mechan-

ism was undependable. One of its particular faults was,

since the shoes had to be lowered by gravity, when empty

they were apt to stick in there sideways, and would not

descend.

The Master, in his Report (which the District Court

accepted and affirmed, (Tr. 144) said (Tr. 76) :
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"Load lifting means mounted therein, having

four lifting points that lift positively and in unison.

(Gerlinger) may well have been the first to con-

ceive."

None of the prior cable-lift straddle-type carriers had

such means, nor had they any automatic means for limit-

ing the lifting or lowering of the load to predetermined

levels. The lifting and lowering of the load in cable-lift

carriers was controlled manually by the driver of the

carrier.

None of the wheel-mounted platform hoist patents

suggested the building of a straddle-type carrier. So

testified plaintiff's expert witness Dickson (Tr. 765) ;

and defendants' witness Grab, on cross-examination,

confirmed such statement. (Tr. 716, 717)

.

Thus, the straddle-type carriers described by the

patent in suit had two novel features:

First : The elimination of the undependable cable-lift

and providing in place thereof mechanism lifting and

lowering the four, independent load-carrying shoes posi-

tively and in unison.

Second : The providing of
e(

automatic means" for mov-

ing the clutch into neutral position upon the movement

of the load lifting means to a predetermined extent in

either direction. The latter element included a brake to

prevent the settling of the load during the travel of the

carrier.

Nevertheless, the Master, in his Report (Tr. 76), and

the District Court in its opinion (Tr. 138) held it to be

"inconceivable" that a combination based on these new

features in a straddle-type carrier constituted invention.

In short, the District Court's Opinion was that with the

cable-operated lift of the Ross straddle carrier, or the
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Overlin straddle carrier before a skilled mechanic, plus

lift-control mechanism such as suggested by the Dingee

patent, No. 414,380 describing an Elevator, or the Carr

patent, No. 1,407,124, describing an Elevator Truck, no

problem existed in providing four load-carrying shoes

actuated positively and uniformly, and a suitable lift

control for limiting the lifting and the lowering of the

shoes to predetermined levels.

When Gerlinger perceived the necessity of eliminat-

ing the cable-operated lift mechanism of the Ross or

Overlin straddle carriers, and the replacing of this

mechanism by devices actuated positively and in unison,

up or down, his perception of control mechanism which

limited the movement of the shoes in either direction

naturally followed, as necessary for preventing the in-

jury of the lifting mechanism. Conceding that the prior

platform hoist truck patents do show similar control

mechanism as employed by Gerlinger, it is elementary

that the novelty per se of the elements of a combination

is immaterial so long as they cooperate to produce a

new and useful result.

The patentable novelty of the invention covered by

Claim 4 was given very careful consideration by the

Patent Office.

It appears from defendants' Exh. 57 (Tr. 574) (see

Index of Volume I Viiic) that the Examiner cited and

considered 15 patents in passing on the application for

the patent in suit. (The File Wrapper of patent in suit,

Pl'ff's. Exh. 5, will be found in the Trans, at p. 889).

And in passing on the Gerlinger earlier patent, No.

1,422,958, the Examiner considered 10 patents, (see

Tr. 1203) , including the Ross patent, No. 1,209,209, on

which the defendants evidently particularly relied since,
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although this patent was already in the record as the

Pl'ff's. Exh. 1-A, the defendants again made it specifi-

cally their own Exh. 78. (The File Wrapper of Ger-

linger patent No. 1,422,958 will be found in the Trans,

at P. 858).

If the solution of the problem was so obvious to any

skilled mechanic, as the District Court believed, why did

not Ross, or Overlin make the desired changes of their

respective, cable-lift carriers?

The history of the case shows that Ross and Overlin

had the undependable working of their cable lifts for

years before them prior to Gerlinger's improvement.

Furthermore, Ross, and likewise Overlin, evidently had

the improvement of their straddle carriers respectively

in mind; Ross took out a second patent, No. 1,271,947

July 9, 1918, application filed Dec. 4, 1916; and Overlin,

likewise took out a second patent No. 1,349,292, August

10, 1920, application filed Nov. 24, 1919. But neither

suggested the reconstruction of their undependable

cable-lift mechanisms.

Why did Ross delay seven years in reconstructing the

cable lift of his carrier? He filed his first application for

patent May 11, 1914, and after Gerlinger's improve-

ment was brought out, which was in 1921, Ross imme-

diately adopted it.

Overlin filed the application for his first patent, De-

cember 22, 1917, four years before Mr. Gerlinger's im-

provement was brought out.

Grab was in the employ of plaintiff when Gerlinger

invented his improvement and put it into practice (Tr.

576). After Grab was discharged by plaintiff and had

entered the employ of the Willamette Iron & Steel Com-

pany, Jan. 15, 1926 (Tr. 594), he himself filed an ap-
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plication for patent (which matured in his patent No.

1,838,939, Pl'ffs. Exh. 47), the application for which

was filed July 23, 1927, (Tr. 966) in which Grab stated,

under oath, that the providing of a control limiting the

up-movement of the shoes when not carrying a load was

his invention. (See the rejected claim No. 8 in the File

Wrapper of this patent, Pl'ffs. Exh. 51, Tr. 987). On
the witness stand Grab testified that such control was

developed and used in the Gerlinger straddle-type car-

rier after the building of first carrier by plaintiff. The

fact to be noted in this connection is that Grab con-

tended before the Patent Office that a claim in sub-

stance like Claim 4 of the patent in suit is patentable.

Granting that the Court had of course the right to

brush aside the testimony of the witnesses, and hold to

its own deductions, the difference between the opinion

of the witnesses and the Patent Office on the one hand

and the opinion of the Court on the other hand, proves

that the question of invention may be debatable; and any

fact debatable is still in doubt.

ANALYSIS OF CLAIM 4

The District Court commented in its opinion (see Tr.

137):

"There were various forms of carriers of differ-

ent designs used for carrying lumber before the

Gerlinger patents. The 'straddle' type carries the

load 'within' the frame. Other types carry the load

'upon' or 'in front of the frame. It is unques-

tioned that the previous art had shown examples

of an elevator which had a positive means of lift-

ing coupled with a means of limiting the movement
in either direction of the load-lifting devices, in
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carriers which transported the load either 'upon'

or 'in front of the frame.

This is straining the facts in the case. Claim 4

is not readable on the prior cable-lift straddle-type

carriers, nor on the prior platform hoist trucks.

Claim 4 designates A "Lumber Carrier'' embodying

a combination composed of the following elements

:

"1 A frame;

2. Load-lifting means mounted therein;

3. Means for transmitting motion from a

source of power to the load-lifting means, compris-

ing a clutch that can be set in neutral position or

to cause the load-lifting means to move in either

direction;

4. Means for manually moving the clutch to op-

erative position;

5. Automatic means for moving the clutch to

neutral position upon the movement of the load-

lifting means to a predetermined extent in either

direction

;

6. Means for braking the transmitting means
whenever the clutch is moved to a neutral position."

Let us analyze Claim 4 just as we would construe any

written instrument in order to ascertain its true mean-

ing and intent.

Element 2 describes load-lifting means mounted

therein. This description together with the introductory

phrase "Lumber Carrier' specifically designates load-

lifting means provided between the wheels of the carrier

and adapted to carry a stack of lumber, as is illustrated by

the patent drawings of the Ross Carrier, No. 1,209,209,

a copy of which is given in the beginning of this Brief.

The introductory phrase "Lumber Carrier' further des-

ignates that the load-lifting means comprise the usual

load-carrying shoes slidable, up or down, in vertical



51

guideways on the inner sides of the four tall legs. The

load-lifting means must further include some devices

by which the shoes are moved up or down, since the next

element 3 merely describes means for transmitting mo-

tion from a source of power to the load-lifting means.

We must next determine what are the particular load-

lifting means. The introduction of the specification of

the patent tells us that the "object of the invention is

to provide an improved form of lifting devices that will

have four lifting points that lift positively and in uni-

son'.

We learn from the prior art that the preceding strad-

dle-type carriers had cable-lifting and lowering mechan-

ism which is not positive in its movement in both direc-

tions. Cables can exert a positive lifting force, but they

cannot exert a positive lowering force. All that can be

done to lower the shoes is to slacken the cables and thus

let gravity move the shoes down; in other words, un-

winding of the cables merely permits the shoes to descend

in their slideways ; but, as testified by Mr. Gerlinger and

pointed out in the beginning of this Brief, sometimes due

to splinters getting in the slideways of the shoes, and

also in the winter season, the shoes are apt to stick in

their slideways and would not lower with the unwinding

of the cables ; and then, as obvious, the picking up of the

load could not be proceeded with, but required that the

driver or someone first loosen the shoes in their slide-

ways so that they could descend.

Referring further to the element 3 of the claim, we

find that this describes means for transmitting motion

from a source of power to the load-lifting means * * *

to cause the load-lifting means to move in either direc-

tion. Motion could not possibly be transmitted through
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flexible cables to cause the shoes to move downward.

Hence, we must have rigid devices such as rackbars car-

rying the shoes, and pinions meshing with the rackbars

;

or equivalent devices, such as nuts threaded on screws

rotatable in opposite directions and toggle connections

between the nuts and the vertically movable devices car-

rying the shoes. Hence claim Ms not readable on straddle-

type carriers provided with cable-lift mechanism. Nor is

claim 4 readable on platform hoist trucks, since they are

to be classified in a different art than straddle-type

carriers, and do not suggest the building of a straddle-

type carrier. (Grab. Tr. 717).

As said by this Court of Appeals in Los Alamitos,

Sugar Co. v. Carroll, 173 Fed. 280, 284, 285, (283) :

"It is manifest, we think, that these claims are

limited to the dumping of wagons * * * A device

which does not operate on the same principle can-

not be an anticipation." * * *

(P. 285). "It is not sufficient to constitute

anticipation that a device relied upon might, by a

process of modification, reorganization, or combi-

nation with each other, be made to accomplish the

function performed by the device sued on."

The District Court appears also to have held the

opinion that the rack and pinion mechanism should have

been specifically set forth in claim 4 as an essential of

the particular combination (Tr. 140) so as to distin-

guish from cable-lift carriers. But this would have

imposed an undue limitation on the invention. The

Patent Office, in recognition of this fact, allowed

the claim with the elements broadly stated. It would

be unfair to limit the inventor to the rack and pinion

when other mechanical equivalents of the rack and pin-

ion, such as a rotatable screw, would also accomplish the

purpose of the inventor.
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It was the duty of the court to read Claim 4 in the

light of the specification. When so read there is no rea-

sonable doubt as to what Claim 4 describes.

In Turrill v. R. R. Company, I Wall, 491, 510, the

Court said:

—

"Patents for inventions are not to be treated as

mere monopolies, and therefore odious in the eyes

of the law; but they are to receive a liberal con-

struction, and under the fair application of the rule,

ut res magis valeat quam pereat, are, if practicable,

to be so interpreted as to uphold and not to destroy

the right of the inventor."

Applying such doctrine to the facts before the Court

in that case, the Court continued:

—

«* * * * Evidently the claim must be construed

in connection with the explanation contained in

the specification, and when viewed in that light it is

quite clear that he should receive a more restricted

construction than was given to it in the judgment
of the Court. * * * Obviously it is not a claim for

any kind of movable press-block, combined and
operating in any way with any kind of fixed block

to accomplish any purpose, or effect any kind of

result. Giving that construction to the claim then,

indeed, it would be true that the plaintiffs, when
they admitted that movable press-blocks in combi-

nation with various shapes and used for various

purposes were older than the invention of the pat-

entee, did admit away their whole case, and, if

viewed in that light, it would be equally true that

there was no question of fact to be submitted to the

jury. But such is not the true construction of the

patent, as is obvious from every one of the expla-

nations of the specification. Invention was of such

a movable press-block as is described, having its

edge formed to the side of the rail in combination

with such other block as described, with its edge of
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similar but reversed form arranged as described

and combined and operating in the particular way
described for the special purpose of effecting the

desired result."

By holding that Claim 4 of the patent does not

describe specifically a straddle-type carrier—the only

device shown by the drawings of the patent—thus a

carrier embodying four shoes, which, to make the car-

rier dependable, were, by the improvement, operated

positively and in unison,—would be violating the rule

of interpretation not only of patents but a rule inherent

in the interpretation of any written instrument.

The rule of patent interpretation was also stated in

Black & Decker Mfg. Co., et al vs. Baltimore Truck

Tire Service Corp., 40 Fed., (2d) 910 (CCA. 4th);

the Court said:

—

"It is elementary that the language of the claims

is to be construed in the light of the description and
drawings" (citing authorities)

.

The rule was explained by this Court of Appeals in

Diamond Patent Company vs. S. E. Carr Co., 217

Fed. 400, 407,

"By resorting to the specifications and the light

which they afford on the subject we do not enlarge

the claims, but construe them according to their

intention as authorized by the decisions above

cited."

"No one familiar with the art, after reading the

claims, and making the permissible reference to the

specification, could have any doubt as to what was
the particular thing the patentee claimed as new
and what was the relation of each part to the com-
bination."
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WHAT CONSTITUTES INVENTION

A recent Canadian case ( Asten-Hill, Ltd., vs. Ayers,

Ltd., 2nd. Dominion Law Reports 1939, Page 234)

naively states the imponderability of invention. Judge

Andrews said:

—

"Now in this case, as usual in all cases of this

class, the Plaintiff's counsel have cited to me the

well-known (authorities) , and they urge me not to

be misled by the simplicity of the invention into

holding that there is no subject matter; while

the Defendants relying on (ther authorities)

have warned me against attributing inventive

quality to what is a mere workshop improvement.

Nobody, however, has told me, and I do not sup-

pose anybody ever will tell me, what is the precise

characteristic or quality the presence of which dis-

tinguishes invention from a workshop improve-

ment. Day is day, and night is night, but who
shall tell me where day ends and night begins ? * * *

The truth is when once it has been found, as I find

here, that the problem has waited solution for

years, and that the device is in fact novel and su-

perior to what had gone before, and has been

widely used, and used in preference to the alterna-

tive devices, it is, I think, practically impossible to

say that there is not present that scintilla of inven-

tion necessary to support the patent."

In the instant case there is even more than a mere

scintilla; the Gerlinger improvement manifests a sub-

stantial advance over the old cable-lift carrier.

In Pearl vs. Ocean Mills, No. 10,876, in 19 Fed.

Cases, PP. 56, 59; it is said:

—

"No more difficult task is imposed upon the

Court in patent causes than that of determining

what constitutes invention, and of drawing the line
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of distinction between the work of the inventor and
the constructor. * * * "

In Smith et al vs. Woodruff, 22 Fed. Cases, 703; it

is said:

—

"The Court is greatly relieved, and will be so all

the way up to the Court of last resort, by pre-

sumption in favor of the finding by the (Patent)

Office, to which is entrusted the determination of

the question of patents.
33

In Union Sugar Refinery Co. vs. Matthiesen, 24 Fed.

Cases, 686, 688; it is said:

—

"No patent is issued without an examination at

the Patent Office by persons skilled on the subject
* * *

. The Commissioner is entrusted by law

with the power and duty of granting patents for

new and useful inventions, * * * and the prima

facie presumption is that he correctly performed

his duty."

The decision of the Commissioner of Patents of

course, is not entitled to the force of res adjudicata,

"yet is a determination entitled to the highest respect

of the Courts, and should not be reversed except upon

the most satisfactory proof." Cook vs. Ernest, 6 Fed.

Cases, 389.

In Cluett, et al vs. Claflin et al, 30 Fed. 992, the

Court in defining the quality of the proof required

said :

—

"This defence (of lack of novelty) must be

established by proof * * * which satisfies the mind
beyond a reasonable doubt."

The remarks in the case of Imhaeuser vs. Buerk, 101,

U. S. 647, to 660, strikingly apply to the instant case.

"It is not pretended that any one of them (the

prior patents) embodies the entire invention se-
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cured to the complainant in his letters patent. Noth-

ing of the kind is pretended, but it is insisted that

each contains some feature, device, or partial mode
of operation corresponding in that particular to

the corresponding feature, device, or partial mode
of operation exhibited in the complainant's patent."

In Diamond Rubber Co. vs. Consolidated Co., 220

U. S. 428, the Court said at 435:—

"Knowledge after the event is always easy and
problems once solved present no difficulties, in-

deed may be represented as never having had any
* * * but the law has other tests of the invention

than subtle conjectures of what might be seen and
yet was not."

In Loom Co. vs. Higgins, 105 U. S. 580, 591, the

Court said:

—

"It is argued * * * that the combination set

forth in the 5th claim is a mere aggregation of old

devices, already well-known; and therefore it is

not patentable. This argument would be sound if

the combination claimed by Webster was an obvi-

ous one for attaining the advantages proposed,

—

one which would occur to any mechanic skilled in

the art. But it is plain from the evidence, and
from the very fact that it was not sooner adopted

and used, that it did not, for years, occur in this

light to even the most skillful persons. It may
have been under their very eyes, they may almost

be said to have stumbled over it ; but they certainly

failed to see it, to estimate its value and to bring it

into notice— * * * ."

Both the Master and the District Court declared

that the patented improvement shows nothing more

than the product of a skilled mechanic.

Before a mechanic could reconstruct the earlier cable-

lift mechanism, so as to make it operate positively
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and in unison he had first to perceive the necessity for

the change, and then to design the required rebuilding

of the carrier.

In Hobbs vs. Beach, 180 U. S. 383, 393, the Court

remarked that invention consists in the idea that the

change could be made rather than in making the neces-

sary mechanical changes.

What is defined by the term "mechanic"? The defi-

nition is clearly stated in Kimball Co. vs. Noesting Pin-

taker Co., 262 Fed. 148, 150:—

"A mechanic is one who applies his trade by rule

or rote and only uses what he learned yesterday to

do the work of today in the same old manner. He
may do it excellently, but if he has not only hind-

sight, but insight and fore-sight, first to compre-

hend the problem and use even the learning of yes-

terday to do the new thing in a new way, that

mechanic has usually earned the inventive title."

The same distinction between a
t{
mechanic

3

and an

"inventor" is pointed out in the case of Hobbs vs. Beach,

just above cited, at Page 393. The construction there

involved was the reconstruction of an old machine to

change its mode of work, and it was there contended

that the old machine suggested its reconstruction to any

skilled mechanic. The Court said:

—

"Would the thought enter the mind of the skilled

mechanic with the Denniss and York devices be-

fore him on his workbench; and if it did, would it

not be a creative thought whose presence would
convert the mechanic into an inventor?"

There is no criticism of the doctrine announced in the

cases cited by the District Court, but they have no ap-

plication to a state of facts here involved.
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The conclusion of the District Court on the evidence

before it in effect reverses the "Benefit of Doubt" doc-

trine.

Without other prior art before it than such as con-

sidered by the Examiner of the Patent Office which

prior art manifestly does not show anticipation of the

combination described by Claim 4, the District Court

set the judgment of the Patent Office aside.

In effect, the District Court, placed the burden on

the plaintiff to convince the Court that the action of

the Patent Office, in allowing Claim 4, was correct.

It is submitted that the decision of the District

Court's finding of no invention in the combination

stated by Claim 4 of the patent in suit is palpably

wrong, and unjustly takes from the plaintiff its patent.
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II.

THE APPELLEES INFRINGED THE
PLAINTIFF'S PATENT

The finding of defendants' infringement really pre-

sents no difficulty. As stated in Applicant's 13th point

on Appeal (Tr. 797):

"13. The District Court erred in failing to find

as a conclusion of law that the combination of the

load-lifting devices and automatic control thereof

employed in the straddle-type carriers and manu-

factured and sold by defendant, Willamette-Hyster

Company, and used by the defendant Clark-Wilson

Lumber Company, are in principle of operation

and result obtained identical with the combination

set forth by claim 4 of the patent in suit, and con-

stitute an infringement thereof."

There is no prior art from which plaintiff's patent is

to be differentiated. As above pointed out, the prior

cable-lift straddle-type carrier had, neither load-lifting

and lowering mechanism which operated positively and

in unison, nor a control means limiting the lifting and

lowering of the load to predetermined levels, nor an

automatic brake.

And the control means of the wheel-mounted platform

hoist did not suggest the building of a straddle-type

carrier. As to this, there is no controversy.

The combination described by claim 4 is broadly new

and the District Court was without authority or justifi-

cation to interpret the element specifying
(f
automatic

means'
3

for moving the clutch to neutral position upon

the movement of the load-lifting means to a prede-

termined extent in either direction as designating spe-

cifically a load-actuated up movement stop.

By such interpretation the District Court wrongfully

nullified the plaintiff's patent and exonerated the pal-

pable infringement of the defendants.
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III.

THE DEFENSE OF LACHES AND
ESTOPPEL IS WITHOUT BASIS

It will suffice to state here Points of Appeal 16, 17, 20

and 21 of those on which Appellant relies:

16. "Error of the Court in failing to find that there

is no proof in this case that the delay of plaintiff in

bringing suit on its patent was prejudicial to the

defendant Willamette-Hyster Company or to de-

fendant Clark & Wilson Lumber Company, in any

way, and therefore defendants' plea of laches fails.

17. "The District Court erred in failing to find

as a conclusion of law that mere proof of delay of

plaintiff in bringing suit on its patent against the

defendant Willamette-Hyster Company, who had

direct knowledge thereof, and infringed the same in

spite of such knowledge, unaccompanied by proof

of some injury sustained or disadvantage suffered

by defendants by failure to bring suit earlier, does

not establish laches.

20. "Error of the Court in failing to find as a

conclusion of law that plaintiff is entitled to a de-

cree for injunction and accounting against both de-

fendants.

21. "Error of the Court in denying the plaintiff

all relief in the premises."

In short, the alleged Laches and Estoppel are devoid of

proof.

The Plaintiff's patent is dated May 29, 1923.

When suit was brought the patent still had four years

and about eight months to run. Plaintiff prayed for
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injunction against further infringement, and an account-

ing for past infringement.

Though the plaintiff vigorously prosecuted this suit,

it was hindered by the unfortunate state of the District

Court's calendar, as above mentioned.

Not until about February 15, 1929, did the infringe-

ment by defendant, Willamette-Hyster Co. begin ; then

it bought out the carrier business of the Willamette

Iron& Steel Co. (Tr. 595).

At that time that plaintiff had resumed the making

and selling of "mechanical lift" carriers exclusively—
first delivery was March 1929 (Tr. 228, 481, 953, 961)

.

Defendants did not charge plaintiff with any conduct

besides mere delay in the bringing of suit. ( Supra p. 33)

.

Plaintiff denied actual knowledge of the infringe-

ment by defendant Willamette-Hyster Company until

shortly before this suit was commenced. The circum-

stances were that plaintiff's sale to an old customer

was held up, because defendant Willamette-Hyster

Company had insinuated that plaintiff was infringing

upon a patent issued to Grab.

The Master stressed in his Report that in the face

of the advertising, and competition, between defendant,

Willamette-Hyster Company and plaintiff, it must be

presumed that plaintiff had knowledge of Defendants'

infringement. (Master's Report, Tr. 85)

Conceding this deduction to be justified, it does not

prove more than harmless negligence in not suing

earlier.

As said in Taylor v. Sawyer, 75 Fed. 301, 303 (C. C.

A. 3rd.).



63

"It has never been held that mere laches, unac-

companied by circumstances which amount to an

equitable estoppel, shut out a party from all relief

in a court of equity.
33

"Knowledge of and long-continued acquiescence by a

complainant in an infringement may, in special cases,

be fatal on a motion for preliminary injunction, but will

not, on a final hearing, prevent the court from granting

such relief as may be just and equitable."

The court cited Kittle v. Hall, 29 Fed. 508, holding

"while long acquiescence might defeat a bill for in-

fringement, no precedent had been discovered for the

dismissal of a bill for so short a period as seven years,

and that the defendants had not been misled, but knew

of the plaintiff's rights."

In McLean v. Fleming, 96 U. S. 245, 253, the court

said

:

"Equity courts will not, in general, refuse an

injunction on account of delay in seeking relief,

where the proof of infringement is clear, even

though the delay may be such as to preclude the

party from any right to an account for past

profits."

The court also cited Menendez v. Holt, 128 U. S. 514,

523, in which it was held that,

—

"Mere delay or acquiescence cannot defeat the

remedy by injunction in support of the legal right,

unless it has been continued so long, and under such

circumstances, as to defeat the right itself. Hence,

upon an application to stay waste, relief will not be

refused on the ground that, as the defendant had

been allowed to cut down half the trees upon the
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complaintants' land, he had acquired by that negli-

gence the right to cut down the remainder. * * *

Acquiescence, to avail, must be such as to create a

new right in the defendant. (Citation)

—

"Where

consent by the owner * * * is to be inferred from his

knowledge and silence merely,
c

it lasts no longer

than the silence from, which it springs; it is in reality

no more than revocable license
3."

The case of Taylor v. Sawyer was cited with ap-

proval in Ide v. Trorlicht, Duncker & Renard Carpet

Co. et al., 115 Fed. 137 (CCA. 8th 1902,) the Court

said: Page 148)

"The doctrine of laches is an equitable principle,

which is applied to promote, but never to defeat,

justice. * * *"

In the latter case the court called attention to certain

dominant facts, which exist also in the instant case.

"There are no unusual circumstances, or condi-

tions in this case which appeal to a court of equity.

* * * Unreasonable delay and the deceitful acts, or

silence, of a patentee which induce an infringer to

incur expenses or to become liable to losses and dam-

ages which he would not otherwise have suffered

may sometimes justly induce a court of equity to

stay his suit for an infringement or for an account-

ing before the time fixed by the analogous statute of

limitations has expired. But delay unaccompanied

by such deceitful acts or silence of the patentee, and

by such facts and circumstances as practically

amount to an equitable estoppel, will warrant no

such action. * * * It is no defense to a suit for an
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injunction and an accounting on account of the con-

tinuing trespasses of an infringer that the latter has

been trepassing on the rights of the patentee for

years with impunity." (Authorities.)

The doctrine of Taylor v. Sawyer, 75 Fed. Super

was applied in the case of Beattie Mfg. Co. v.

Smith, 275 Fed. 164 (CCA. 2nd, 1921) in which

the Court said: (Page 172)

"Mere laches unaccompanied by circumstances

which amount to an equitable estoppel, will not

shut out a party from all relief in a court of equity.

On an application for a preliminary injunction,

knowledge of the infringement and long-continued

acquiescence therein may be fatal on a motion for

such an injunction. However, on final hearing, it

will not prevent the court from granting such re-

lief as may be just and equitable."

In Hamilton Beach Mfg. Co. v. P. A. Geier Co., 74

Fed. 2nd, 992 (CCA. 7th, 1934) at page 995. The

court also called attention to dominant factors such as

exist in the instant case :

—

The proofs do not show much more than a lapse

of considerable length of time, during which the

plaintiff may have known of the infringement but

did not press it. * * * For the purpose of testing

out that defense I would be willing to say here that

the means of knowledge of defendants' infringe-

ment were probably open to the plaintiff * * *, but

that is not a defense of laches. * * * There is no

showing that (Appellant) relied upon Appellee's

inactivity in enforcing the patent or that it has been

damaged thereby. * * *
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The defendants in the instant case emphatically an-

swered NO when questioned as to whether the plaintiff

is to be charged with more than failure "to act against

makers and users of infringing carriers" (Tr. 36 and

43.)

In Northern Pacific Railway Company v. Boyd, 177

Fed. 801 (CCA. 9th)

This court said, (Page 823-4) :—

"The doctrine of laches rests on equitable prin-

ciples which are neither arbitrary nor technical, and

what amounts to laches depends largely upon the

circumstances of each particular case. The ulti-

mate inquiry is on which side would fall the bal-

ance of justice in sustaining or denying the de-

fense."

"Laches is not like limitation, a mere matter of

time; but principally a question of the inequity of

"permitting a claim to be enforced—an inequity

founded upon a change in the condition or relations

of the property or the parties."

And the court in the latter case called attention to a

dominant factor which also exists in the case at bar :

—

"It cannot be said in this case that the appellant

has been prejudiced by the delay, in that it has

thereby lost the evidence or means of proving the

facts and the circumstances on which its defense on

the merit depends."

There is no question here of prior invention, nor loss

of evidence, affecting such issue.

The defendants' witness Grab is familiar with all

facts and circumstances involved in this case.
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In a very recent case, Hartford-Empire Co. v. Swin-

dell, 96 Fed. 2nd, 227, 232, (CCA. 4th, 1938) the

court found:

—

"no merit in the defense of laches * * * because

there is no evidence that the delay in instituting

suit has resulted in injury or prejudice to either of

defendants, or that there has been such change in

circumstances, as the result of such delay as would

render it inequitable for plaintiff to be granted

protection by injunction at this time with damages

for past infringement. * * *

In the same case the court further said: (P. 233)

"The statute, since the amendment of March 83

1897 limits the recovery of profits and damages to

those arising from infringement committed within

six years prior to the institution of suit 35 U. S.

C. A. Sec. 90; and we know of no other period of

limitation which can be invoked by an infringer

to bar recovery. * * * It is well settled that mere

delay short of the statutory period of limitation is

not sufficient of itself to bar relief. As well said by

the late Judge Walter H. Sanborn in Drum v.

Turner, 8 cir. 219 F. 188, 198, 'It is no defense to

a suit for injunction and an accounting on account

of the continuing trespassing of an infringer that

the latter has been trespassing on the rights of the

owner of the patent for years with impunity'."

The cases of Woodmanse & Hewitt Mfg. Co. v. Wil-

liams et al., 68 Fed. 489, 492; and Window Glass Ma-

chine Co., et al. vs. Pittsburgh Plate Glass Company,

284 Fed. 645, 650, cited by the Master and the District



68

Court are respectively based on "special circumstances",

but similar circumstances do not exist in the instant case.

Woodmanse <§ Hewitt Manufacturing Co. v. Wil-

liams, was distinguished, in the case of Mills Novelty

Company v. Monarch Tool & Mfg. Co., 49 Fed. 2nd,

Page 28, CCA. 6th, 1931, in which the Court said:

"The right to an accounting of damages in equity

is given by the statute in a permissive way. The

court of equity will exercise its discretion in grant-

ing an accounting as well as in passing upon a pre-

liminary injunction, and will consider all the re-

spective equities of the parties. This is well settled

;

but for refusing an injunction upon final hearing

when the patent has still a substantial term to run,

when the legal title to the monopoly and its in-

fringement by defendant have been finally estab-

lished and when there has been no misleading of de-

fendant, akin to fraud, we find no precedent in the

Supreme Court or in this courtJ"

The infringement of defendant Willamette-Hyster

Co., consisted of a series of acts—the making and selling

infringing carriers within the six-year period.

The infringement did not consist of a single con-

tinuous act—like the building of special apparatus

installed for more than the 6-year limitation pre-

scribed by the Patent Statute previous to suit.

Some of the sales made by Willamette-Hyster

Co. were just shortly before this suit was brought;

and the infringement was thereafter continued; de-

fiantly, until the very day this case was tried.

# * # *

The case of Gillons et al. v. The Shell Co., et al., de-
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cided by this Court (86 Fed. 2nd 600) although pre-

senting an entirely opposite state of facts than existing

in the instant case, harmonizes and exhaustively and

comprehensively defines the equitable principles in-

volved in questions dealing with laches and estoppel.

As said in Menendez v. Holt, 128 U. S. 514, 514—
"So far as the act complained of is completed,

acquiescence may defeat the remedy on the appli-

cation of the principle applicable when action is

taken on strength of encouragement to do it, but

so far as the act is in progress and lies in the future,

the right to the intervention of equity is not gen-

erally lost by previous delay, in respect to which

the elements of an estoppel could rarely arise." * * *

And now let us inquire what were the circumstances

in the instant case in which the District Court found

justification for refusing the plaintiff all relief.

The Master stressed in his report: (Tr. 85)

That the plaintiff by its delay in bringing suit

—

"permitted the Willamette-Hyster Co. to invest

large sums of money in plans, equipment, in the

manufacture of its carrier."

He omitted calling attention to the fact that these in-

cluded

"plant equipment, materials, labor and develop-

ment work"

(Tr. 36)—the inevitable, normal expenses of any man-

ufacturing enterprise, especially when manufacturing

large-sized machines, as here involved.

Is it not to be assumed that these expenses were fully

taken into account when defendant Willamette-Hyster

Co. fixed the prices of those 300 carriers which it sold?
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Similar circumstances as here involved were consid-

ered by this Court in Columbia Graphophone Co. vs.

Searchlight Horn Co., 236 Fed. 135, 139, in which the

court said:

"In brief, the answer alleges that because the

appellee knew of the alleged infringement, and

when the appellant and other refused to desist in-

fringement * * * the present suit is barred by the

appellee's laches. * * * There is no evidence in the

case that the appellant relied on the conduct of the

appellee and its predecessors in interest, or was

thereby induced to spend money to its injury or

change its position for the worse. It does not follow

* * * that horns were not sold to customers at such

a price as to yield a profit to the appellant, even

after they have paid royalties thereon to the ap-

pellees. * * * The owner's delay was accomplished

by no act to induce the appellant to believe that its

infringement was acquiesced in, and by no act

which amounts to estoppel."

P. 140: The bare fact that the appellant and

others with full knowledge of appellee's claim,

trespassed upon the rights of appellee for years, is

no defense to a suit for an injunction and account-

ing for the trespass."

The facts to which defendant, Willamette-Hyster

Co. chose to testify were merely that they sold 300

carriers which brought it $2,000,000.00. This fixed the

average price of $6,666 per carrier—more than the price

of the Ross carrier (Tr. 572) and more than the price

of plaintiff's carriers (Tr. 401).
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No testimony was given as to what the equipment was

which the defendant Willamette-Hyster Company had

to use in order to manufacture the infringing straddle-

type carriers.

These facts unquestionably are vital to defendants'

defense of laches and estoppel. Why did it withhold

the facts?

The market for straddle-type carriers was initially

definitely narrow (Grab, Tr. 583). Probably such con-

dition of the market caused the Willamette Iron & Steel

Co. to sell its carrier business to defendant, Willamette-

Hyster Company.

The question arises, "When did the market improve!"

This also had direct bearing on the question, what part

of the 300 carriers did the defendant, Willamette-

Hyster Co. manufacture and sell, and when did the sales

take place?

It is to be recalled that defendant Willamette-Hyster

Co. did not buy out the rights of Willamette Iron &
Steel Co., and thus did not begin manufacturing its

carriers until about February 15, 1929. Probably the

greater part of the 300 carriers which defendant Wil-

lamette-Hyster Co. sold was sold within the six-year

limitation.

Defendant, Willamette-Hyster Co. alone had these

facts in its possession. Why withhold these facts? The

fair inference is, had the facts been given they would

not have been favorable to defendants' contention.

The effect of defendant's, Willamette-Hyster Co.'s,

plea of laches is, that since it, and its predecessor, were

permitted by plaintiff's delay in bringing suit, to sell
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300 carriers, it ought not now be forbidden to continue

this business.

This plea is met by analogy with the familiar quota-

tion cited in Menendez v. Holt, (128 U. S. 514, 523,

supra

)

"Upon an application to stay waste, relief will

not be refused on the ground that as the defendant

had been allowed to cut down half the trees upon

complainant's land, he acquired by that negligence

the right to cut down the remainder."

The defendant Clark & Wilson Lbr. Co., the Master

said ( Tr. 85 ) is chargeable only with constructive notice

of plaintiffs patent. But the plea of unintentional in-

fringement of a patent, if to have any force, must be

accompanied by a promise to desist further infringement.

In the instant case the defendant Clark & Wilson Lbr.

Co. remained silent. It offered neither excuse nor ex-

planation, nor promises to desist. Instead, it allied itself

with defendant Willamette-Hyster Company to obtain

acquittal for its trespass by pleading justification, based

on plaintiff's failure to bring suit earlier.

The extreme deduction which can be made from plain-

tiff's dilatoriness is, it implied a license to use plaintiff's

patent. This license however was revokable, and it was

revoked by the bringing of this suit ( Menendez v. Holt,

128 U. S. 524). From thenceforth both defendants be-

came accountable for their defiant infringement.

The Master reported that since he found no infringe-

ment, he considered the question as to the rights of

plaintiff to injunction against defendants' further in-

fringement to be academic (Tr. 86)

.
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But the District Court held

:

"Whether or not there was infringement still

laches is a complete bar." (Tr. 142)

And by its conclusion of law No. 11, found the plain-

tiff

"is guilty of laches for its long neglect to assert any

right against these defendants and is barred from

any recovery in this suit." (Tr. 159)

Finally, the District Court makes the following state-

ment in its opinion (Tr. 142) :

"It is, however, in the interest of the public that

as much of the art as possible be released from

monopolistic control. While the character of the

patent is such it is possible to lock up new develop-

ments, damage occurs to the public if another per-

son is permitted over a series of years to place the

devices upon the market, while a patentee sits idly

by and takes no action."

While this statement is not quite clear, the point of

view taken by the District Court is out of harmony

with the theory upon which our entire patent system is

founded, that the granting of exclusive rights, for a

limited period, to the inventor as a reward for his efforts

and contribution, has a beneficial objective for the gen-

eral public in encouraging and promoting progress in

the arts.

yfc 7& 7F ?!? %fc

THE RECORD OF THIS CASE IN ITS ENTIRETY MANIFESTS

THE INJUSTICE OF THE LOWER COURTIS DECREE.

I. It takes from plaintiff its patent, holding it in-

valid, not because the invention was anticipated by a

structure having the same purpose and effect, but be-
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cause the Court was unable to CONCEIVE why it re-

quired invention to make the old cable-lift carrier de-

pendably operable—something which the District Court

assumed any skilled mechanic should have done, but

yet was not previously done ; and when accomplished by

Gerlinger was immediately copied in the Ross carrier,

and in the 300 carriers which the defendant Willamette-

Hyster Company and its predecessor made and sold.

It is the function of the Patent Office to pass on the

inventive character of the improvement for which a

patent is solicited. The record here shows that the Ex-

aminer of the Patent Office gave the patent claim in

question very careful consideration, considered specif-

ically the prior art on which defendants rely, but held

that this prior art did not anticipate. The presumption

of correctness which attaches to the judgment of the

Examiner of the Patent Office is not overcome by con-

tention, or even proof that the question of invention

involved is debatable. If debatable the patentee must

be given the benefit of the doubt.

II. The lower court in order to avoid holding the

patent claim invalid narrowed it by reading into it a

specific construction which the plaintiff discovered to

be impractical and abandoned after trying out its first

carrier; and upon such unwarranted reformation of the

patent claim the court held that the defendants did not

infringe.

III. The District Court's final conclusion is out of

harmony with the settled principle governing laches and

estoppel. Not only did the Court deny recovery for de-

fendants' infringement prior to the institution of this
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suit, but denied plaintiff all relief; held it was barred

from all aid of the Court, because it had permitted de-

fendants' piracy for some years without bringing suit.

And this, notwithstanding there was no proof of in-

jury or prejudice to either defendants ; the proof shows

that the defendants defiantly continued their infringe-

ment after this suit was instituted; and it is to be pre-

sumed, from the evidence introduced and the evidence

withheld, that the infringement by defendant Willam-

ette-Hyster Company was greatly to its advantage.

It is submitted that justice and equity require that

the decree of the District Court be reversed; that the

validity of plaintiff's patent be sustained, that both de-

fendants be enjoined from further infringement, and

that they be required to give an accounting for their in-

fringement.

Very respectfully,

THEODORE J. GEISLER,

Attorney for Appellant.
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APPELLEES' BRIEF.

FOREWORD.

That section of the brief for appellant captioned

I ' Introductory Statement" is largely argument. It ig-

nores practically every controlling fact in this case. Since

appellant has not properly stated the case, appellees will

do so.

The attention of your Honors is invited to the fact that

appellant's brief makes no attempt, either as contem-

In this brief emphasis is ours unless otherwise stated.



plated by Bule 20. 2.(d) of this Court, or otherwise, to

show error in the duly approved fact findings contained

in the Master's report (Tr. p. 54) or the specific Findings

of Fact (Tr. p. 144) made by the trial judge. Yet such

Master's fact findings and such Findings of Fact by the

trial judge, if correct, are conclusive of this case. Con-

sequently, summary affirmance of the decree of the lower

court is in order. See page 14 of this brief for a detailed

discussion of this proposition.



STATEMENT OF THE FACTS.

Appellant charged appellees with infringement of claim

4 of Gerlinger patent No. 1,457,025 (Ex. Bk. p. 848).

Appellant, a corporation having its principal place of

business at Dallas, Oregon, is the owner of the patent

in suit. Appellee Willamette-Hyster Company is a cor-

poration having its principal place of business in Port-

land, Oregon. Its name at one time was Willamette-

Ersted Company, and it is the successor to a business

in the manufacture and sale of lumber carriers, originated

in the year 1926 by Willamette Iron & Steel Works of

Portland, Oregon. Appellee Clark & Wilson Lumber

Company is a corporation engaged in the lumber business

at Linnton, Oregon.

The trial court referred this cause (Tr. p. 52) to its

Standing Master in Chancery, who filed a well considered

and comprehensive report (Tr. p. 54). Thereafter the

cause was exhaustively argued, orally and by briefs, in

the trial court, before the Honorable James Alger Fee,

who filed a carefully prepared opinion herein (Tr. p. 125).

The trial judge also entered an order (Tr. p. 143) setting

forth specific Findings of Fact (Tr. p. 144) and Conclu-

sions of Law (Tr. p. 156). The present appeal is from a

decree (Tr. p. 160) dismissing the suit.

The patent in suit (Ex. Bk. p. 848) is entitled "Lumber
Carrier." It exhibits its alleged invention as the same
may be applied to an old and well known variety of

vehicle known as a straddle truck. But it claims such

alleged invention in broad and generic language,—lan-

guage manifestly intended to dominate the subject matter

when applied to any truck or other vehicle in the general



nature of a lumber carrier. See particularly claim 4

in suit (Ex. Bk. p. 855).

Examples of straddle trucks which were well known

long before the alleged invention of the patent in suit,

are shown in Ross patent No. 1,209,209, issued December

19, 1916 (Ex. Bk. p. 1203); Ross patent No. 1,271,947,

issued July 9, 1918 (Ex. Bk. p. 816) ; and Overlin patent

No. 1,323,719, issued December 2, 1919 (Ex. Bk. p. 1080).

The essential components of a straddle truck are (A)

a self-propelled vehicle which is of inverted U shape in

transverse section, in order that it may straddle a load,

and (B) an elevator for lifting the load for transporta-

tion and for depositing same at its destination. The

self-propelled vehicle and the elevator constitute a mobile

unit, but they function very independently of each other.

On this point the trial judge aptly has said

:

1 'All in all, an elevator is a lifting device and a
truck is a carrying mechanism. The function of these
mechanisms is independent and diverse. While the

form of the truck must be modified to accommodate
the elevator and the form of the elevator must be
changed to ride upon the truck, the essential func-

tion of each respective device remains. The union
upon one frame is mechanical. The gearing of the

respective devices to one power shaft is convenient
but functionally incidental. When these devices were
thus conveniently mounted together, the truck per-

formed no new function. It carried the load and moved
backward and forward. The elevator performed no
new function. It lifted or lowered the load. Al-
though geared to the same power shaft, these di-

verse devices did not even act simultaneously. The
peculiar qualities of a truck and an elevator were
not amalgamated to produce a new or different func-

tion or result. A mere aggregation was attained."

(Tr. p. 135.)

The patent in suit is concerned only with alleged im-

provements in an elevator,—an elevator exhibited on a

straddle truck but claimed in the environment of any



"lumber carrier comprising a frame" (see claim 4,

in suit; Tr. p. 855).

In the year 1921 Mr. Gedinger and the plaintiff-

appellant company built their first two lumber carriers of

the kind comprising a truck and a load elevator. The first of

such lumber carriers is exhibited by Gerlinger patent No.

1,422,958 (Ex. Bk. p. 808). That patent, now expired,

never has been involved in this suit. The second of such

lumber carriers is exhibited by the patent in suit (Ex.

Bk. p. 848). Each of such lumber carriers was very un-

satisfactory—a failure—as the record shows.

As to the first of such lumber carriers, i. e., the one

of the now expired patent, the patentee Mr. Gerlinger

frankly admitted that it was not satisfactory and had to

be rebuilt (Tr. p. 188). The second of such lumber car-

riers, i. e., the one of the patent here in suit, also was

impractical. Only one machine like the patent was ever

built, because its operation developed defects (Judge

Fee's 5th Finding—Tr. p. 146). That machine was fur-

nished to the Willamette Valley Lumber Company (Tr.

pp. 192, 193). Of it counsel for plaintiff-appellant, in

this court, says:

"The first rebuilt improved straddle-type carrier

was sold by plaintiff to the Willamette Valley Lum-
ber Company October, 1921 (lb. 192, 193). But this

construction was not found practical." (Appellant's
Brief, p. 9.)

Thus glaringly it appears that both machines exhibited

by the Gerlinger patents were unsatisfactory and im-

practical, to say the least.

Late in 1922 or early in 1923 plaintiff-appellant aban-

doned all pretense of operating under the patent in suit

and started to make and sell lumber carriers comprising

hydraulic elevators (Tr. p. 227). These hydraulic ele-

vators are radically and fundamentally different from the



elevators of the lumber carriers with which this suit is

concerned (Tr. p. 232).

The accused lumber carrier is superficially similar to

the machine of the patent in suit in the same respects that

the machine of the patent in suit is similar to the prior

art. But the accused lumber carrier differs from the

machine of the patent in suit in the same respects that

the machines of the prior art differ from the machine of

the patent. Therefore, appellees contend, and the trial

court held, that appellees ' lumber carrier does not infringe

the patent claim in suit when such claim is construed and

interpreted in such charitable manner as to avoid the

prior art (Tr. p. 157). Appellees contend, and the trial

court held, that the prior art very plainly and very com-

pletely anticipates such claim as written (Tr. p. 157).

Plaintiff-appellant continued to make and sell hydraulic

elevator lumber carriers, to the exclusion of all others,

until some time in the year 1929 (Tr. p. 255).

Meanwhile, (A) defendant-appellee Clark & Wilson

Lumber Company, in the year 1923, began, and there-

after continued, to buy and use, and sometimes to build

for itself, lumber carriers of the character now charged

to infringe the patent in suit, and (B) Willamette Iron &
Steel Works, predecessor of defendant-appellee Willa-

mette-Hyster Company, started, in the year 1926, a busi-

ness in lumber carriers of the character now charged to

infringe the patent in suit,—that business which has been

continued by Willamette-Hyster Company down to the

present day.

Then, in October 1935, plaintiff-appellant, which know-

ingly, silently and uncomplainingly had stood by for

twelve years in the case of Clark & Wilson Lumber Com-
pany, and for nearly nine years, in the case of Willamette-

Hyster Company, filed this suit.



Naturally, the defense of laches was pleaded and urged

on behalf of both defendants. That defense was sus-

tained (Tr. p. 142).

On the subject of laches the Master, beginning at Tr.

p. 79, said:

"Laches.

In view of the Master's conclusion with regard
to infringement, it may seem unnecessary to discuss
the question of laches. But, in view of the fact that

the court may not approve the Master's finding and
recommendation in that respect, he begs leave to re-

port to the court his findings, conclusions and rec-

ommendations upon the subject of undue and inequi-

table delay.

Gerlinger's patent in suit, No. 1457025, issued May
29, 1923, on his application filed March 30, 1922. His
bill of complaint herein was exhibited October 3, 1935.

As early as September, 1923, the defendant Clark &
Wilson Lumber Company had purchased two Ross
carriers, both of which have been in constant use ever
since. These Ross carriers are of a straddle type
with load-lifting means mounted in the frame, the lift

is positive from four points working in unison ; it has
a clutch manually operated, which can be placed in

neutral, and when in operative position moves the lift

in either direction; it has means which, when the lift

has reached a pre-determined point in upward or

downward movement, throw the clutch into neutral

and apply a brake to the load-lifting means. The up-
ward movement is not controlled by the movement of

the load. The type of means adopted by Ross differs

somewhat in construction from that employed by Ger-
linger and from that employed by the defendant Willa-

mette-Hyster Company, but efficiently achieves the de-

sired result. // defendant Willamette-Eyster Com-
pany, infringes Gerlinger, so does Ross. The [al-

legedly] infringing device in suit was first designed

and constructed by the Willamette Iron & Steel Com-
pany in September, 1926. The defendant Willamette-

Hyster Company succeeded to the carrier business of

In the above quoted excerpt from the Master's report small caps emphasis
is the Master's,
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the former in 1929, and both companies, during their
respective periods of operation, continuously manu-
factured and sold the alleged infringing device. The
gross amount of defendant's sales of the alleged in-

fringing carrier are approximately $2,000,000.00.

At least as early as December, 1925 (Exhibit 22)
the Ross carrier company advertised its carrier in

|

trade journals, such as 'The Timberman', where it

was claimed "The hoist is positive and uniform at all

four points of lift. Automatic cut-outs are provided
to prevent damage by unskilled operators'. To the

user and to the Boss Company's competitors this

could mean but one thing, namely, that means had
been provided for automatically disconnecting the

source of power from the load-lifting mechanism.
Ross' advertisement in The Timberman of Novem-

ber, 1926, is even more specific. It is there said:

' Power Take Off.

In constant mesh with transmission gear. Con-
nected to hoisting mechanism by single disc dry
plate clutch, which is controlled by single hand
lever for starting and stopping hoist in either di-

rection. Equipped with automatic brake of ample
size. Load may be raised or lowered while carrier

is in motion. Hoist stops automatically at upper
and lower limit of travel/ (Italics mine.)

Such language, to the trade and to Ross' competi-
tors, is susceptible of but one meaning,—namely that

the hoist mechanism had a clutch for connecting and
disconnecting the load lifting means from the source
of power ; that it had an automatic brake and that

means were provided for disconnecting the source of

power from the hoist at pre-determined points of up-
ward and downward movement.

Gerlinger and the other officers of the plaintiff in-

sist that they had no knowledge that either Ross or

Willamette Hyster employed automatic means for dis-

connecting power from the hoist and automatically

applying a brake. Except for the testimony of G. A.

Grab, the managing director of the carrier depart-

ment of the defendant Willamette Hyster Company,
there is no direct proof that they had such knowledge.

Grab was employed by Gerlinger and the plaintiff



from 1921 to January 1, 1926. He was in charge of
its sales and service. He claims that shortly after
Clark & Wilson purchased Boss carriers in 1923 he
inspected them, observed automatic stops and brakes
and reported same on several occasions to the patentee,
Mr. Gerlinger. Certainly it is entirely likely that while
so employed by plaintiff he became familiar with the
construction of the Ross carrier. It is difficult to be-

lieve that he would not have been sufficiently inter-

ested in a competitor's product not to make such in-

spection and ascertain such facts. Mr. Gerlinger,
however, specifically denies that Mr. Grab ever spoke
to him about the stop mechanism of the Ross carrier,

although he admits that he may have mentioned the

fact that Clark & Wilson had purchased Ross carriers.

When Grab left the employment of plaintiff it is

evident that some feeling of hostility existed between
Gerlinger and himself. He immediately obtained em-
ployment with one of plaintiff's competitors, the Willa-
mette Iron & Steel Company, and he is now a highly
interested witness. For these reasons the Master
would hesitate to find that Gerlinger had antecedent
knowledge of Ross' stop and brake mechanism based
solely upon Mr. Grab's testimony.

However, there are other persuasive facts in the

record on this subject. The market for straddle type
carriers is comparatively limited. The competitive
field is largely occupied by Ross, Willamette Hyster
and plaintiff. The competition between them is and
has been keen. These carriers are not machines which
are hid away or concealed from public and general
observation. In each type of machine the automatic
stops are in plain view and the automatic brake is

likewise visible to casual inspection, or, at least, its

presence is plainly indicated. When used, these car-

riers travel through lumber yards and over loading

platforms, largely open to the public and certainly to

anyone having occasion to visit the mill plant. They
often travel upon the public highways.

It is difficult to conceive that under such circum-

stances any competing manufacturer did not have
accurate and complete knowledge of the structure em-
ployed by the others. Each proclaimed the superiority

of its product, each was necessarily compelled to ex-

plain the particular point of alleged superiority of his
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device over those of his competitors ; each naturally
would be curious as to what the competitor had done
and of what the new competing models would consist.

To believe that plaintiff and its executive officers, its

salesmen and mechanical department, were not fully

conversant with the details of the structure of the
competing machine is to place a heavy burden upon
the Master's credulity. To fully accept the denial of
knowledge compels one to believe and find that plain-

tiff in this case failed to do what ordinary prudence,
business judgment and common sense would dictate,

namely, to avail itself of knowledge which was adver-
tised, and of inspections which were easily and readily

available. If it should be conceded that the officers

of the company did not know the actual structural de-

tails of Eoss and of Willamette-Hyster during all

these years, they must have been aware that the Ross
and Willamette-Hyster machines embodied automatic
means for throwing the clutch into neutral and apply-
ing the brake to the load lifting mechanism, and inas-

much as plaintiff asserts that the patent includes any
means, it follows that they must have been aware that

the Ross and Willamette carriers infringed the patent.

To use the language of Judge Lurton (sitting with
J. J. Taft and Hammond) in Woodmanse & Hewitt
Manufacturing Co. v. Williams, 68 Fed. 489, 492,

—

' Indeed it is not within the range of probability

that two rival concerns engaged in selling com-
petitive windmills in the same section of the Union
could have been ignorant of the fact that the mills

of each contained substantially the same brake
mechanism.

'

Indulging plaintiff with the possibility that its offi-

cers and its assignor might not have had knowledge
of defendant Clark & Wilson Lumber Company's al-

leged infringing use from 1923 until the fall of 1935,

still 'there devolves upon a plaintiff the burden of dis-

closing the impediments to a earlier action; of showing,

if ignorant of his rights, how he had remained in ignor-

ance so long.';

Window Glass Machine Co. v. Pittsburgh Plate

Glass Co., 284 Fed. 645, 650.

This burden, in the Master's opinion, plaintiff has

not sustained. By failure to give notice of infringe-
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ment and failure to act, it has permitted the defend-
ant Clark & Wilson Lumber Company, during* this

period of at least twelve years, to purchase eleven
Ross carriers and several Willamette-Hyster carriers,

and it has likewise permitted the Willamette-Hyster
Company to invest large sums of money in plans,
equipment and in the manufacture of its carriers.

The Clark & Wilson Lumber Company is a pur-
chaser and user. Its knowledge of plaintiff's patent
is constructive only. As to it, plaintiff has been guilty

of laches of such character that even had the Master
found infringement, plaintiff would not be entitled to

relief either for accounting or by way of injunction
against further use. No patentee should be granted
relief who has permitted an ultimate user to expend
large sums of money in the purchase of infringing
machines and to use them without objection over a
long period of years without at any time informing
such user that the machine so purchased and used was
an infringement of the patent.

The Willamette-Hyster Company stands in a some-
what different position; its managing director Grab
knew of the existence, the nature and extent of the

patent in suit. By this knowledge it is bound. On the

other hand, as the Master holds, plaintiff has failed

to sustain the burden of proving not only that it was
ignorant of the infringement but why and how, under
the circumstances, it could be ignorant of it. He finds,

therefore, that it had such knowledge. It knew that

the Willamette-Hyster Company was an active com-
petitor in its field, that it was investing large sums of

money in the development, manufacture, sale and dis-

tribution of its carriers. It permitted the Willamette-

Hyster Company so to do, making no objection what-

soever for approximately nine years. Its laches, there-

fore, should prevent its obtaining any accounting for

losses, gains or profits, even though plaintiff might
otherwise be entitled to an injunction against further

infringement." (Master's Eeport, pp. 79-86.)

And the trial judge, in his independent opinion approv-

ing the Master's report, beginning at Tr. p. 141, said:

"This brings up the question of laches. It has been

proven that plaintiff after the abandonment of the
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load actuated stop manufactured a few carriers and
then turned to the exclusive manufacture of hydraulic
carriers. The advertisements as to the latter carrier
and the continuous output by plaintiff indicate that
Gerlinger believed these were the last word in carrier

construction. At any rate, in a highly competitive
field, the plaintiff entirely disregarded manufacture
and use of the machines which it now claims were in-

fringements. In 1935 there were two developments.
First, plaintiff went back to the manufacture of the

rack and pinion carrier. Second, plaintiff heard that

the defendant Willamette-Hyster expected to sue it

for infringement. Thereupon, it is claimed for the

first time a detailed examination of the carriers made
or operated by defendants was made by the agents of

plaintiff.

There are three parties concerned in a patent suit,

the patentee, the alleged infringer and the public. In

order to promote invention it is proper to grant a

monopoly. It is, however, in the interest of the pub-

lic that as much of the art as possible be released

from monopolistic control. While the characteristic

of the patent is such that it is possible to lock up new
developments, damage occurs to the public if another

person is permitted over a series of years to place de-

vices upon the market, while a patentee sits idly by
and takes no action. Sufficient damage is here shown
so that the doctrine of laches is applicable. While the

case of Gillons, et al. v. Shell Co. of California, 86 F.

(2d) 600, may have distinguishing features, the prin-

ciple is applicable here.

Whether or not there was infringement still laches

is a complete bar." (Tr. pp. 141, 142.)

With respect to this matter of laches the attention of

your Honors is also directed to those specific Findings of

Fact of the trial judge which are numbered 24 to 33, both

inclusive, and which appear at Tr. pp. 153-156.
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Propositions Relied Upon by Defendants-Appellees.

Defendants-appellees contend

:

1. That summary affirmance of the lower court decree is

in order because of the failure of plaintiff-appellant to

show, or to make any plain attempt to show, error in either

the fact findings of the Master or the Findings of Fact by

the trial judge.

2. That the single claim in suit is void, in view of the

prior art, unless limited and restricted to the specific de-

vice which the patent exhibits.

3. That the claim in suit, when limited as it must be

limited to save it from invalidity, is not infringed by the

accused machine of defendants-appellees.

4. That plaintiff-appellant has been guilty of laches

—

laches so gross as to bar both injunctive and compensatory

relief.

5. That the claim in suit is one of the kind denounced

by the Supreme Court in BassicU v. Hoilingshead, 80 L. Ed.

1251, 298 U. S. 415, and in Lincoln v. Stewart Warner, 82 L.

Ed. 1008, 303 U. S. 545.
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ARGUMENT.

Plaintiff-Appellant Now Stands Conclusively Bound by the

Fact Findings Appearing in the Master's Report and

the Specific Findings of Fact Made by the Trial Judge.

Eule 20 of this Court, which prescribes what an appel-

lant's brief shall contain, provides:

2-d. "In all cases save those of admiralty, or
criminal nature, a specification of errors relied upon
which shall be numbered and shall set out separately
and particularly each error intended to be urged.

In equity and admiralty cases, and at law when
findings are made, the specification shall state as par-
ticularly as may be wherein the findings of fact and
conclusions of law are alleged to be erroneous. When
the error alleged is to a ruling upon the report of a
master, the specification shall state the exception to the
report and the action of the court upon such exception."

Appellant's brief is devoid of the "specification of

errors" required by the first sentence of the above quoted

excerpt from Rule 20.

And such brief for appellant does not attempt, in any

way whatsoever, to "state as particularly as may be"

wherein the fact findings in the Master's report, or the spe-

cific Findings of Fact made by the trial judge are errone-

ous, as required by the next to the last sentence of the

above quoted excerpt from Rule 20.*

Nor does appellant's brief state any "exception to the

report and the action of the court upon such exception" as

required by the last sentence of the above quoted excerpt

from Rule 20.

* Only on page 40 of appellant's brief do we find even a quibble con-

cerning the correctness of any finding of the court below. On page 40
appellant directs against Judge Fee a criticism of the pin prick variety
because His Honor used the word "went" instead of "had gone"—in a

situation where the meaning is clear whichever grammatical form is

adopted.
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If appellant merely had inconvenienced your Honors and
appellee by a technical failure to observe the above quoted

rule of this Court, your Honors might be inclined charit-

ably to overlook the circumstance, or to discipline appellant

by some action short of an outright dismissal of its appeal

or a summary affirmance of the decree of the court below.

But the fact is that appellant, in writing its brief, has

chosen, for the most part, to ignore those fact findings of

the duly approved Master's report, and those specific

Findings of Fact of the trial judge, which spelled defeat

for the plaintiff in the court below.

We have searched appellant 's brief in vain for any direct

attempt, or any reasonably plain attempt by indirection, to

show that any fact finding, contained in the Master's re-

port, or any of the specific Findings of Fact made by the

trial judge, is contrary to the evidence in any material

respect.

In this situation appellant is in no position to criticize

or attack, either in its reply brief or at the oral argument,

the controlling facts in this case as found and recorded by

the duly approved Master's report and the specific Find-

ings of Fact made by the trial judge.

In Eastman Kodak Co. v. Southern Photo Materials Co.,

273 U. S. 359, 369 ; 71 L. ed. 684, 687, the Supreme Court

said:

" While many errors were assigned, some of which

were also specified, in general terms, in the defendant's

brief in this court, we confine our consideration of the

case in this opinion to the controlling questions which

are stated in that brief to present the chief issues here

in controversy, and to which alone the argument in the

brief is directed."

And in Southeastern Express Co. v. Robertson, 264 U. S.

541, 542; 68 L. Ed. 840, 841 (1924), in which a state statute,

which imposed a privilege tax, had been held constitutional

by the trial court, the Supreme Court said

:

"The ruling in the latter respect is assailed and as-
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signed as error in the record but not in the argument
and we therefore do not discuss it."

And in Ewing v. Howard, 74 U. S. (7 Wall.) 499, 503, 19

L. ed. 293, 295, the Supreme Court said

:

"Neither of the objections taken to the action of the-

circuit court and embodied in the bill of exceptions are
urged in this court, and being in themselves entirely

untenable, they must be considered as having been
abandoned."

And in United States v. First Wisconsin Trust Co., 92

Fed. (2d) 840, 841, the Court said:

"The Government has assigned fifty-two errors, and
it claims generally to rely upon all of them. It has
discussed but few of them, however, and for that

reason those not discussed will be considered as having
been waived."

And in Pickham v. Wheeler-Bliss Mfg. Co., 77 Fed. 663,

664, the court said

:

"Under the third and fourth heads of the brief are

quoted, but without references to the pages of the rec-

ord where the rulings are shown, specifications of

error upon the exclusion of testimony, and upon the

giving and refusing of instructions to the jury, but as

none of them is supported by argument or citation, or
even by a suggestion to enable the court to apprehend
the exact question intended to be presented, they must
be regarded as waived. There may have been sugges-
tions in support of some of these specifications at the

hearing, but it cannot be permitted to the appellant, as

a matter of right, to bring forward in the oral argument
questions not presented in the brief, and which by rea-

son of the failure to argue them in the brief the other
party was entitled to consider waived."

We submit

:

1. That the duly approved fact findings of the Master's

report, and the specific Findings of Fact made by the trial

judge, make out complete defenses for appellee and spell

inevitable defeat for appellant.

2. That such fact findings of the Master's report and
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such Findings of Fact made by the trial judge are no longer

subject to attack—because appellant has elected and chosen

not to attack them in its main brief.

3. That in these circumstances the decree of the lower

court properly may be and should be affirmed without any

study by your Honors of the voluminous testimony and ex-

hibits comprising the record herein.

Infringement Cannot Be Made Out by Comparing the

Accused Machine With a Machine Built by Plaintiff-

Appellant, Such as the Machine of Plaintiff-Appellant

Containing the Lift Control Stops 90 and 91. The Com-

parison Must Be Between the Accused Machine and the

Machine Disclosed and Claimed in the Patent.

Plaintiff-appellant is ashamed of the machine which its

patent discloses. It is a machine which counsel for plaintiff-

appellant admits "was not found practical" (appellant's

brief p. 9).

Throughout the proceedings in the court below the plain-

tiff-appellant endeavored to keep its patent in the back-

ground and carry on the pretense that what Mr. Gerlinger

invented and patented was a structure like the drawing,

PL Ex. §, and the model, PI. Ex. 13,—exhibits which con-

tain the stop members 90 and 91 which the disclosure of the

patent lacks.

In the very first sentence of his brief in this court we

find counsel for plaintiff-appellant attempting to renew

the same pretense. He says

:

"This suit is brought against Appellees (defend-

ants) for their infringement of the patent granted to

Carl F. Gerlinger, May 29, 1923, No. 1,457,025, a model

of which may be seen in Pl'ffs. Ex. 13 (Tr. 216), on
an improvement in Lumber Carrier of the straddle-

type.' ' (Appellant's brief, p. 1.)

Such Ex. 13 is not a model of the patent disclosure. It
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represents an afterthought of Mr. Gerlinger, constructed

and operating in accordance with the teachings of the prior

art. It represents an afterthought which came to Gerlinger

when the patented structure "was not found practical."

It contains the stop elements 90 and 91.

In this connection the patentee Gerlinger testified

:

"Q. Your answer then is that both the model, Ex-
hibit 13, and the structure shown on the chart, Exhibit

6, have a part marked 91 ; is that right?

A. Yes.

Q. And your patent here in suit does not show that

part 91 ; is that right?

A. That is right. I mean the patent drawing don't
show it." (Tr. p. 221.)

And in this same connection the Master, in his report,

said:

"Nos. 90 and 91 will not be found in the drawings or
specifications of the patent * * *." (Tr. p. 63.)

We urge that your Honors be not misled by the pretense

of plaintiff-appellant that the drawing, PL Ex. 6, the model,

PI. Ex. 13, or any other drawing or structure embodying

the limit stop elements 90 and 91, is representative of the

machine of the patent in suit.

Your Honors will perceive, as you get further into this

case, that plaintiff-appellant seeks at all times to distract

attention from the bail-like member 67, which is the salient

and characterizing element of the patent in suit (see Fig. 3

of the patent in suit, Ex. Bk. p. 853). And while endeavor-

ing to soft pedal the element 67, plaintiff-appellant keeps

up the pretense that the limit stop elements 90 and 91 are

something within the very dubious contribution to progress

(or retrogression) which the patent in suit monopolizes.

The reason for such tactics is this

:

Appellant and appellees in their present-day successful

machines use elements functioning like the prior art limit

stops 90 and 91. No one, not even plaintiff-appellant, uses
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anything like, or corresponding in function with, the bail-

like element 67 of the patent in suit.

The authorities in this and other circuits, are over-

whelmingly to the effect that infringement depends, not

upon what a patentee has manufactured, but upon what he

has patented.
'

' And it is axiomatic in the patent law that infringe-

ment depends, not upon what is manufactured or sold

by the patentee, but upon what he has patented. '

'

Magnavox Co. v. Hart & Reno et al., 73 Fed. (2d)

433,445,446 (C. C. A. 9).

"In passing, I may observe, that some consider-

able confusion is found in the record, which arises

from the fact that counsel, to some extent on both
sides, persistently insisted on comparing defendant's
accused device with plaintiff's commercial device, in-

stead of comparing the accused device with the teach-

ing of the patents in suit, as disclosed by the specifi-

cations and claims, or by the claims as read in the

light of the specifications. * * * Experience often

discloses that commercial devices, alleged to be pro-

tected by a patent, or patents, depart substantially

from the patent, or patents, themselves. So, com
mercial devices are not to be compared with com-
mercial devices, but the accused commercial device

is to be compared with the claims of the patent in

dispute/

'

Hartford-Empire Co. v. Obear-Nester Glass Co.,

39 Fed. (2d) 769, 771 (C. C. A. 8).

"The test of infringement is, of course, the patent
and not the patentee's commercial construction."

Amity Leather Products Co. v. Halvorsen et al.,

64 Fed. (2d) 793, 796 (C. C. A. 7).

"It may be true that the cases which appellant
(patentee) actually manufactures and markets much
more closely resemble the defendant's structure, but.

its suit is necessarily predicated, not upon what it

manufactures, but upon what it has patented."
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Grand Rapids Show Case Co. v. Weber Show

Case & Fixture Co. et al., 38 Fed. (2d) 730,

731 (C. C. A. 9).

An Explanation of the Color Scheme Which Is Common to

All of Defendants* Chart Exhibits Appearing in This

Brief.

The single claim in suit is couched in broad and com-

prehensive terms. While the claim recites but six ele-

ments, it will be found that certain ones of these elements

include much mechanism when the claim is read upon

drawings of any given machine. Moreover, it will be

found that the specific mechanisms, which respond to the

very broadly recited elements of the claim, vary consid-

erably in the several machines (plaintiff's patented ma-

chine; the prior art machines; and the accused machine)

with which the claim must be compared.

Therefore, our chart exhibits have been uniformly col-

ored in accordance with a plan which will enable your

Honors to apply the broad language of the claim to each

chart disclosure without going into (any more than you

care to do so) the minutia of the structures under con-

sideration.

The claim in suit breaks down as follows:

A lumber carrier comprising

(a) a FRAME,
(b) load lifting means mounted therein,

(c) MEANS FOR TRANSMITTING MOTION FROM A SOURCE
of power to the load lifting means comprising a
clutch that can be set in neutral position or to cause
the load lifting means to move in either direction,

(d) MEANS FOR MANUALLY MOVING THE CLUTCH to

operative position,

(e) AUTOMATIC MEANS FOR MOVING THE CLUTCH to

neutral position upon a movement of the load lifting

means to a predetermined extent in either direction,

and





GERLINGER

1,457,025 May 29, 1923.

A lumber carrier comprising

(a) a FRAME,

(b) LOAD LIFTING MEANS mounted there in,

(c) MEANS FOR TRANSMITTING MOTION FROM
A SOURCE OF POWER TO THE LOAD
LIFTING MEANS comprising a
clutch that can be set in neutral
position or to cause the load
lifting means to move in either
direction,

(d) MEANS FOR MANUALLY MOVING THE CLUTCH
to operative position,

(e) AUTOMATIC MEANS FOR MOVING THE CLUTCH
to neutral position upon a move-
ment of the load lifting means to
a predetermined extent in either
direction, and

(f) MEANS FOR BRAKING the transmitting
means whenever the clutch is moved
to neutral position.

(NOTE: The above is Gerlinger's Claim 4 in suit)
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(f) means for beaking the transmitting means
whenever the clutch is moved to neutral position.

To each element, as recited by the claim, we have as-

signed a definite color. And in our charts each instru-

mentality, or group of instrumentalities, which responds

to any given element of the claim bears the color which

has been assigned to that element of the claim.

Thus, on each of our charts the machine frame is uni-

formly colored green; the load lifting means uniformly

is colored purple; the means for transmitting motion

FROM A SOURCE OF POWER TO THE LOAD LIFTING MEANS uni-

formly is colored yellow, etc.

This plan of chart coloring was very useful during the

proceedings below, and we hope and trust that it will be

helpful to your Honors.

The Machine of the Patent in Suit Has a Peculiar and

Undesirable Mode of Operation.

The chart appearing opposite this page corresponds

with Defendants' Exhibit 25. It bears Figs. 1, 2, and 3 of

the drawings of the Gerlinger patent in suit conveniently

disposed adjacent a break-down of the Gerlinger claim in

suit.

Before we get into a detailed discussion of this chart,

we wish to call your Honors' attention to the bail-like

member 67 of Figs. 1 and 2. This is the part of the pat-

ented machine which plaintiff-appellant persistently en-

deavors to soft pedal. It is the only part of the patented

machine which is not anticipated in the prior art. It

finds no counterpart in the accused machine of defendants-

appellees. It finds no counterpart in the present-day

commercial machines of plaintiff-appellant. It character-

izes the patented machine with an unsatisfactory, self-

destructive and intolerable mode of operation,—a mode
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of operation which is not a characteristic of either the

accused machine of defendants-appellees, or the latter-

day commercial machines of plaintiff-appellant.

Furthermore, and very important to bear in mind, this

bail-like element 67, this unfortunate feature of the pat-

ented machine, is one of the things which the trial court

found needs must be read into the claim in suit by the

court if that claim is to be saved from utter anticipation

by the prior art (see Opinion, Tr. p. 135; also trial

court's Conclusions 3 and 4, Tr. p. 157).

Applying* Gerlinger 's claim to the Gerlinger drawings

as they appear on the chart, we find the frame in the

several green colored members of the truck chassis.

We find the load lifting means in the purple colored

mechanism which appears most clearly in Fig. 3.

This mechanism comprises the four vertically moving

rack bars 56, provided at their lower ends with peculiarly

shaped shoes 59, which are adapted to engage under a

load of lumber and elevate it for transportation when the

rack bars are lifted. These shoes deposit the load when

the rack bars subsequently are lowered. Your Honors

will find, when you compare the patented machine with

the accused machine, that the load lifting means of the

latter is radically different from that of the patent. The

load lifting means of the elevator forming part of the

accused machine comprises neither rack bars nor the pecu-

liarly shaped shoes to which we have alluded.

In the Gerlinger machine, as depicted on the chart the

MEANS FOR TRANSMITTING MOTION FROM A SOURCE OF POWER

to the load lifting means, comprises all of the mechanism

colored yellow. Such yellow mechanism includes a re-

versible clutch 47 (the structure and mode of operation

of which are left pretty much to the imagination), shaft-

ing 50, worm gearing 51 and shafting 52, 53 whereby to
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transmit power from the vehicle power plant to cer-

tain gears 54 and 55 which mesh with teeth on the

purple rack bars 56. Associated with the clutch is a lever

48 which is said to have three positions, i. e., a first posi-

tion in which it puts the clutch 47 in neutral, a second

position in which it actuates the clutch in such a way as

to cause the lifting of the purple elements of the load

elevator, and a third position wherein it causes the lower-

ing of such purple elements of the load elevator.

The MEANS FOR MANUALLY MOVING THE CLUTCH COlll-

prises the parts in brown shown most clearly in Figs. 1

and 2. These brown parts include a hand lever 70 which

is said to be effective to operate on yellow lever 48 to

accomplish the placement of the clutch in its neutral

position, or in either selected one of its power transmit-

ting positions.

But when we try to find in the Gerlinger patent draw-

ing the red colored automatic means for moving the

clutch of the claim, we run into difficulty. The patent

does show means, which is automatic, for moving the

clutch, but it is not means for moving the clutch

"to neutral position upon a movement of the load
lifting means to a predetermined extent in either

direction"

as the claim demands. We have here a situation where

a patentee has defined an element in language which does

not fit his own disclosure,—language, however, which is

aptly descriptive of the prior art, as your Honors pres-

ently will perceive.

Therefore, we have not seen fit to apply the color red to

any of the Gerlinger patent structure appearing on the

chart under consideration. On the chart the automatic

means for moving the clutch is shown in black, because it

is a means incapable of functioning in the manner of the

red colored element of the claim.
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This black colored clutch moving means comprises the

bail-like element 67, to which we have previously alluded

as the salient feature of the Gerlinger machine,—the feature

which gives the Gerlinger machine its characteristic and

intolerable mode of operation. Such black colored clutch

moving mechanism also comprises a set screw 65 and a bell

crank lever 66
7
which are most clearly shown in Fig. 3.

The means for braking, which is the last element of the

claim, is found in the orange colored parts most clearly ap-

pearing in Fig. 2 of the chart. None of the witnesses was

able to give a very satisfactory " guess" as to how this

orange means for braking is constructed or how it oper-

ates. We may say, however, that it is supposed to brake

the operation of the parts driven through the reversible

yellow clutch 47 when the latter is in its neutral position,

and not to perform any braking function when the clutch

and the other yellow colored mechanism is functioning to

drive the purple colored load lifting means either upwardly

or downwardly.

Now let us see why the machine of the Gerlinger patent

has a self-destructive and intolerable mode of operation.

The bail-like member 67 is supposed to function (in a man-

ner not entirely clear from the patent drawings or descrip-

tion) to act upon the yellow lever 48 to throw the yellow

clutch 47 into neutral position when the bail-like element

67 is engaged and moved upwardly by a load of lumber

carried on the shoes 59 of the purple load lifting means.

But frequently the brown hand lever 70 is actuated to throw

the yellow clutch 47 to its load elevating position when

there is no load on the shoes 59, or when the load is one of

very little height, or when the load is one so piled that it

does not engage the bail-like member until after the load has

engaged the underside of the green frame. In such cases

the yellow components of the lumber carrier just proceed
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to destroy the yellow gears 54 and purple rack bars 56,

—

this being so because power remains supplied to the yellow

mechanism at a time when further movement of the purple

mechanism can only result in serious injury to the machine.

Your Honors now readily will understand why we have

not given any parts of the Gerlinger machine the red color

corresponding to element (e) of the claim. The element

67 simply does not function to move the clutch to neutral

position upon an upward movement of the load lifting

means "to a predetermined extent/'

When there is no load in the machine the element 67

simply does not function to throw out the clutch—it lets

the machine seriously injure itself. Sometimes, even when

there is a load in the machine, it lets the latter seriously

injure itself. Sometimes, when the load is one of consid-

erable height, it functions to throw the clutch to neutral

after the purple mechanism is moved to a minor "extent"

in the upward direction. Sometimes when the load has little

height, it functions to throw the clutch to neutral after

the purple mechanism is moved to a major " extent' ' in

the upward direction. Assuredly the bail-like element 67

is not one functioning to move the clutch to neutral upon

a movement of the purple load lifting means to a

"predetermined extent"

in the upward direction.

The black screw 65 and the black bell crank 66 seem to be,

so far as the record shows, a fairly effective means for

moving the yellow clutch 47 to its neutral position when

the purple load lifting means is moved to a predetermined

extent in the downward direction. When the purple rack

bars 56 reach approximately the position shown in Fig. 3,

the screw 65 engages one end of the bell crank 66
y
as

shown in Fig. 3. Thereupon, the other end of such bell
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crank engages the turned-back extremity of the rear portion

64 of the yellow lever 48 to throw the clutch to neutral

position.

The Law of Mechanical Operation, in Accordance With
Which Gerlinger's Patented Machine Must Function, Is

That the Stop Governing Upward Movement of the Ele-

vator Shall Be Actuated ONLY by the Load.

The record herein is overwhelmingly to the effect that the

law of mechanical operation, which governs the function-

ing of the machine of the patent in suit, is that the stop

governing upward movement of the elevator shall be actu-

ated only by the load.

It will later appear to your Honors that the law of me-

chanical operation, which governs the functioning of the

accused machine of defendants-appellees, is that the stop

which governs upward movement of the elevator shall be

actuated independently of any load and regardless of

whether or not there be any load in the elevator.

With respect to the law of mechanical operation which

governs the functioning of the machine of the patent in

suit—this law which sentenced such machine to eternal

oblivion—the duly approved report of the Master says

:

'
' The plaintiff and the patentee built but one machine

containing a load-actuated upward movement stop bar.

It had defects which in actual operation became obvi-

ous. If the load was not of sufficient height to engage
bar 67 by the time the rackbars had reached the end
of their normal travel, or if the load was not properly
distributed on the lift, bar 67 would not operate and
the hoist mechanism would be subject to damage, due
to upward movement beyond the designed range, thus
either stripping the pinion or the rack teeth." (Tr. pp.
62, 63.)

The above quoted excerpt from the Master's report is
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A lumber carrier comprising

(a) a FRAME,

(b) LOAD LIFTING MEANS mounted there in,

(c) MEANS FOR TRANSMITTING MOTION FROM
A SOURCE OF POWER TO THE LOAD
LIFTING MEANS comprising a
clutch that can be set in neutral
position or to cause the load
lifting means to move in either
direction,

(d) MEANS FOR MANUALLY MOVING THE CLUTCH
to operative position ,

(e) AUTOMATIC MEANS FOR MOVING THE CLUTCH
to neutral position upon a move-
ment of the load lifting means to
a predetermined extent in either
direction » and

(f) MEANS FOR BRAKING the transmitting
means whenever the clutch is moved
to neutral position.

(NOTE: The above is Gerlinger's Claim 4 in suit)
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amply supported by the record, e. g., by the succinct answer

of Mr. Grab appearing at Tr. p. 582, reading as follows

:

"A. The load-controlled stop proved very ineffi-

cient. We wrecked the lifting mechanism whenever no
load was in the machine or if the load was of such shape
and size so as to fail to strike the load-controlled stop

before the load-lifting means reached its upper limits."

And such last quoted excerpt from the Master's report

apparently is affirmed by appellant's counsel when, in

speaking of the only Gerlinger machine ever constructed

in accordance with the patent in suit, he says

:

i 'But this construction was not found practical."

(Appellant's Brief, p. 9.)

The Dingee Patent No. 414,380 (Ex. Bk. p. 1104) Com-

pletely Negatives Invention in the Truck-and-Elevator

Aggregation Recited by Gerlinger's Claim in Suit.

While the Dingee patent does not purport to show a truck

carried elevator, it does establish conclusively that each

and every element recited by the claim in suit has, for

decades, been well known to builders of elevators.

Incidentally, there is in evidence an operative model,

defendants' Ex. 61, which operates in accordance with the

teachings of the Dingee patent. When such model was

offered in evidence, its several elements were colored in

accordance with the color scheme which characterizes the

several charts included in this brief (Tr. pp. 627-631).

Appearing opposite this page is a chart corresponding to

Defendants' Ex. 60. It presents Figs. 1 and 2 of the Dingee

patent in convenient juxtaposition to a break-down of the

Gerlinger claim in suit.

With the aid of the chart color scheme, your Honors

readily will perceive that the elevator of Dingee exhibits,

completely and perfectly, each and every element of the

claim in suit.
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For a detailed discussion of this Dingee elevator, see the

testimony of Mr. Grab appearing at Tr. pp. 622-627.

The trial judge made the following amply supported

finding pertinent to the Dingee patent and the elevator

disclosed thereby:

"9. That in the prior art the patent to Dingee,
No. 414,380, issued November 5, 1889, for Elevator,
discloses a manually operated clutch by which power
may be transmitted to the hoisting mechanism, and
when power is thus applied, upward or downward
movement is communicated to the load lifting means.
Upon movement of the load lifting means to a pre-
determined extent in either direction, a projection on
the lift engages a stop on the cable by which the
clutch is automatically operated to cause the cable to

move the clutch into neutral position and to simul-

taneously apply the brake.' ' (Findings of Fact, Tr.

p. 148.)

This last quoted finding of the trial judge followed some

preliminary findings also very pertinent to the Dingee

patent, reading as follows

:

1 i

6. That the field in which the Gerlinger invention

was developed is divided into two parts, namely, that

relating to elevators or lifting devices, and that re-

lating to self-propelled vehicles or carrying devices;

that except as they are disposed on or within the

same frame they are entirely independent and the

essential function of each respective mechanism re-

mains unchanged; that the union upon one frame is

mechanical ; that the gearing of the respective devices

to one power source is convenient, but functionally in-

cidental; that when so united and mounted together,

the truck performs no new function, but merely car-

ries the load and moves forward and backward.
Neither does the elevator perform any new function,

but merely lifts or lowers the load as desired; that

the peculiar qualities of a truck and of an elevator

were not amalgamated to produce any new or differ-

ent function or result.

7. That the essential elements of claim 4 of the

patent in suit relate to the operation of a lifting de-

vice; that in view of the prior art relating to the con-
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A lumber carrier comprlalng

(a) a FRAME,

(b) LOAD LIFTING MEANo mounted therein ,

(c) MEANS FOR TRANSMITTING MOTION FROM
A SOURCE OF POWER TO THE LOAD
LIFTING MEANS comprlalng a
clutch that can be aet In neutral
poaltlon or to cause the load
lifting meana to move In either
direction,

(d) MEANS FOR MANUALLY MOVING THE CLUTCH
to operative pbrfltlon ,

(e) AUTOMATIC MEANS FOR MOVIKG THE CLUTCH
to neutral poaition upon
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(f) MEANS FOR BRAKING the tranamltting
means whenever the clutch is moved
to neutral position.

(NOTE: The above la Gerlinger'a Claim 4 In auit)
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struction of elevators every element in the Gerlinger
device was old in that art, eooeept the load actuated
bar 67 which stopped the operation of the elevator

by the upward pressure of the load; * * V
(Findings of Fact, Tr. pp. 147, 148.)

Thus it clearly appears that the trial court was re-

quired (a) to hold that the Gerlinger claim in suit is

totally invalid because claiming nothing more than the

use of Dingee's elevator (for its old material elevating

and lowering purpose) on a lumber truck, or (b) to read

into the claim the load actuated bar 67, which Dingee

did not disclose and which no one (except Gerlinger in

his first and only machine constructed in accordance with

the patent) ever used.

The Nicholson Patent No. 1,340,458 (Ex. Bk. p. 1114) Also

Completely Negatives Invention in the Truck-and-Ele-

vator Aggregation Recited by Gerlinger' s Claim in Suit.

Appearing opposite this page is a chart corresponding

with Defendants' Ex. 63. It presents Figs. 1 to 4 inclu-

sive of the Nicholson patent in convenient juxtaposition

to a break-down of the Gerlinger claim in suit.

With the aid of the chart color scheme, your Honors

readily will perceive that the truck-and-elevator machine

of Nicholson, which is is well adapted to carry lumber

as anything else, exhibits, completely and perfectly, each

and every element of the claim in suit.

For a detailed discussion of this Nicholson machine,

see the testimony of Mr. Grab appearing at Tr. pp. 632-

634.

With respect to this Nicholson patent the trial judge

has adopted a thoroughly justified and conclusive finding,

as follows

:

"11. That in the prior art the patent to Nichol-
son et al, No. 1,340,458, issued May 18, 1920, for
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Portable Freight Stacking Elevator, discloses a front
end carrier with a frame having load lifting means
mounted therein, means for transmitting motion from
a source of power to the lifting means, and a clutch

that can be operated manually, set in neutral or so

as to cause the load lifting means to move in either-

direction. The machine is equipped with automatic
means for moving the clutch to neutral position upon
movement of the load lifting means to a predeter-
mined extent in either direction, and means for simul-

taneously applying a brake whenever the clutch is

moved into neutral position. The only material dif-

ference in structure between that shown in Letters
Patent No. 1,457,025, and the Nicholson machine is

that in the latter the frame containing the load lift-

ing means is at the front end of the carrier, whereas,
in the patent in suit the load lifting means is mounted
between the wheels." (Findings of Fact, Tr. p. 149.)

The Nicholson truck-and-elevator machine, like the

accused device presently to be described, does lack the

load actuated member 67 which gives the machine of the

patent its peculiar (and unsatisfactory) mode of opera-

tion.

With the Nicholson patent before him, the trial judge

obviously had but two choices. He was required to hold

the claim in suit invalid in view of Nicholson, or, al-

ternatively, to limit the claim to the load actuated limit

stop member 67 which neither Nicholson, nor any of the

other prior art structures, nor the accused machine, in-

cludes.

The French et al. Patent No. 1,360,917 (Ex. Bk. p. 1122)

Is Another Item in the Prior Art Which Completely

Negatives Invention in the Truck-and-Elevator Aggre-

gation Recited by the Gerlinger Claim in Suit.

Appearing opposite this page is a chart corresponding

with Defendants ' Ex. 65. It presents Figs. 1, 2, and 3

of the French et al. patent in handy juxtaposition to a

break-down of the Gerlinger claim in suit.
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A lumber carrier comprising

(a) a FRAME,

(b) LOAD LIFTING MEANS. ttomtftfl.. therein.

(c) MEANS FOR TRANSMITTING MOTION FROM
A SOURCE OF POWER TO THE LOAD
LIFTING MEANS comprising a
clutch that can be set in neutral
position or to cause the load
lifting means to move in either
direction,

(d) MEANS FOR MANUALLY MOVING THE CLUTCH
to operative position,

(e) AUTOMATIC MEANS FOR MOVING THE CLUTCH
to neutral position upon a move-
ment of the load lifting means to
a predetermined extent in either
direction, and

(f) MEANS FOR BRAKING the transmitting
means whenever the clutch is moved
to neutral position.

(NOTE: The above is Gerlinger's Claim 4 in suit)
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With the aid of the chart color scheme your Honors

will have no difficulty in perceiving that the truck-and-

elevator machine of French et al. presents, completely and

perfectly, each and every element of the claim in suit.

Obviously, this French et al. machine is as well adapted

to carry lumber as anything else.

For a detailed discussion of this French et al. machine

see the testimony of Mr. Grab appearing at Tr. pp.

644-656.

In one respect this French et al. patent is pecularily

interesting in this case. Its elevator limit stop mecha-

nism corresponds almost exactly with the limit stop mech-

anism incorporated in the elevator of the accused machine.

With respect to this French et al. patent the trial judge

adopted a well grounded finding, as follows

:

"12. That in the prior art the patent to French
et al, No. 1,360,917 issued November 30, 1920, for

Elevating and Conveying Apparatus, discloses the

combination with a truck of a load lifting means
mounted in a frame on the front end of the truck.

The stop which actuates the clutch and throws it into

neutral and causes the brake to be applied consists

of a traveling nut on a threaded main shaft which
engages lugs or collars which operate, by appropriate
connection, to throw the clutch into neutral and apply
the brake. The operation is similar to that adopted
by the defendants." (Findings of Fact, pp. 149, 150.)

With the French et al. patent before him, the trial judge

had but two courses open to him. He could hold the claim

in suit clearly invalid in view of the prior art as exhibited

by French et al. Alternatively, he could read into the

claim a limitation to the load actuated limit stop member
67 which nothing in the prior art exhibits, and which the

accused machine does not include. Assuredly appellant

has no real cause to complain in that the trial judge held

the claim in suit limited to the patentee's exact disclosure,

and as thus limited valid, instead of invalidating it.
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The Towson et al. Patent No. 1,337,804 (Ex. Bk. p. 1130)

Is Another Prior Art Disclosure Which Completely

Negatives Invention in the Truck-and-Elevator Aggre-

gation Called For by the Gerlinger Claim in Suit.

Appearing opposite this page is a chart corresponding

with Defendants' Ex. 67. It presents Figs. 1, 5, and 6 of

the Towson et al. patent drawings alongside of a break-

down of the Gerlinger claim in suit.

Aided by the chart color scheme, your Honors will per-

ceive that the truck-and-elevator machine of Towson, et

al. presents a full and satisfactory response to each and

every element specified by the claim in suit.

For a detailed discussion of this Towson et al. machine

see the testimony of Mr. Grab appearing at Tr. pp. 656-

665.

In this Towson et al. machine the reversible friction

clutch of the Gerlinger patent drawings finds its full, and

unquestionable, equivalent in the reversing switch for

the electric motor which Towson et al. chose to employ as

their power source. Also, in this Towson et al. machine,

the friction brake (of doubtful construction and dubious

mode of operation) which the Gerlinger patent attempts

to illustrate, finds its full, and unquestionable, equivalent

in a magnetic brake functioning when the Gerlinger brake

is said to function, and accomplishing precisely the same

result which the Gerlinger brake is said to accomplish.

In connection with this Towson et al. patent the trial

judge made the following fact finding:

"10. That in the prior art the patent to Towson
et^ al., No. 1,337,804, issued April 20, 1920, for Indus-
trial Truck, discloses a self-propelled industrial truck
having a load lifting means mounted in the front end
thereof, and disclosing automatic means for discon-
necting the source of power from the hoisting mecha-
nism and simultaneously applying the brake. Inas-
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A lumber carrier comprising

(a) a FRAME.

(b) LOAD LIFTING MEANS mounted therein ,

(c) MEANS FOR TRANSMITTING MOTION FROM
A SOURCE OF POWER TO THE LOAD
LIFTING MEANS comprising a
clutch that can be set in neutral
position or to cause the load
lifting means to move in either
direction,

(d) MEANS FOR MANUALLY MOVING THE CLUTCH
to operative position,

(e) AUTOMATIC MEANS FOR MOVING THE CLUTCH
fro neufrral po.sfttlo" WOP, ft BPYg-
ment of the load lifting peana to
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(f) MEANS FOR BRAKING the transmitting
means whenever the clutch is moved
to neutral position.

(NOTE: The above is Gerlinger's Claim 4 in suit)
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much as the truck is electrically operated, the auto-
matic stop operates to break an electrical contact
and thereby disconnect the source of power from
the hoisting mechanism." (Tr. p. 148.)

The Carr Patent No. 1,407,124 (Ex. Bk. p. 1152) Exhibits

Another Prior Art Carrier Which Completely Negatives

Invention in the Truck-and-Elevator Aggregation Speci-

fied by the Gerlinger Claim in Suit.

Appearing- opposite the next following page is a chart

corresponding with Defendants' Ex. 70. It presents Figs.

1 and 8 of the Carr patent drawings in juxtaposition to a

break-down of the Gerlinger claim in suit.

With the aid of the chart color scheme your Honors

readily will perceive that the truck-and-elevator carrier of

Carr is a full and complete response to the recitals of

the claim in suit.

For a detailed discussion of this Carr carrier, see the

testimony of Mr. Grab appearing at Tr. pp. 666-671.

This Carr carrier does not comprise a clutch, in the

limited sense of that term, but it does present the full

equivalent of the reversing clutch of Gerlinger in that it

comprises circuit breaking mechanism which connects or

disconnects the source of power with and from the load

lifting mechanism.

Of this Carr carrier the trial judge has said:

"13. That in the prior art the patent to Carr, No.
1,407,124, issued February 21, 1922, for Elevator
Truck, discloses a self-propelled electrically operated
elevator truck with a front end lift. The device does
not employ a clutch, but means for making or break-
ing the electrical circuit connects or disconnects the
source of power from the load lifting mechanism. It

has an automatic brake and by virtue of certain stops
the power is disconnected and the brake applied au-
tomatically at predetermined upper and lower limits

of travel." (Findings of Fact, Tr. p. 150.)
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Carr, like the other prior art structures, and like the

accused machine, lacks anything corresponding to the

load actuated bar 67 of the patent in suit. But it is. in

all r- - -.a substantive response to the claim in suit.

If the bar 67 is not read into claim -i. then such claim

is clearly and hopelessly invalid.

The Grab Patent Drawing Inserted Between Pages 22 and

23 of Appellant's Brief Does Not Represent the Accused

Machine.

A: the very beginning of his discussion headed "The

Facts as to Infringement" opposing counsel inserts a

copy of the drawing of Grab Patent Xo. 1,81 V 9 result-

ing from an original application filed July 23, 1927.

Such Grab patent has no place in a purported discus-

sion of the alleged infringement of the patent in suit by

the accused machine of defendants-appellees.

Such Grab patent drawing exhibits a purely experi-

mental machine dated more than eight years before the

filing of this suit. It differs radically, in structure and

mode of operation, from the accused machine as made and

sold by TTilliamette-Hyster Company and as used by Clark

& TTilson Lumber Company.

Such early experimental machine depicted in the Grab

patent was unsuccessful from an operating standpoint

—

because it comprised a bar 79 corresponding generally

with the bail-like bar 67 which gives the machine of the

patent in suit its peculiar, self-destructive, and intoler-

able mode of operation.

As to this experimental machine, differing as it does

so radically from the accused machine, Mr. Grab testified

Hows :

"Q. (By Mr. Fryer) : You are the G. A. Grab on
whose application paten: 9 9 139 issued?
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A lumber carrier comprising

(a) a__PRAME,

(b) LOAD LIFTING MEANS mounted therein ,

(c) MEANS FOR TRANSMITTING MOTION FROM
A SOURCE OF POWER TO THE LOAD
LIFTING MEANS comprising a
clutch that can be set in neutral
position or to cause the load
lifting means to move in either
direction,

(d) MEANS FOR MANUALLY MOVING THE CLUTCH
to operative position ,

(e) AUTOMATIC MEANS FOR MOVING THE CLUTCH
to neutral position upon a move-
ment of the load lifting means to
a predetermined extent in either
direction and

(f ) MEANS FOR BRAKING the transmitting
means whenever the clutch is moved
to neutral position.

(NOTE: The above is Gerlinger's Claim 4 in suit)
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A. Yes.

Q. Will you state whether or not you ever built a
machine having part 79 of that patent in it as shown
on the chart Exhibit 48?

A. Yes, only experimentally.

Q. Will you state whether or not that mechanism
like the bar 79 and connected instrumentalities was
successful from an operating standpoint?

A. No, it was not.

Q. Will you state whether or not the defendant
Williamette-Hyster Company at any time within six

years prior to the bringing of this suit made or sold

a machine containing in it a part having the construc-

tion or operation of the part 79 on Exhibit 48?
A. No, it has not.

Q. In other words, that member in that machine
on Exhibit 48 which was designed to be engaged by
the load in certain operations was never put into

practical or commercial use by defendant Williamette-

Hyster Company within six years prior to the filing

of this suit, is that right?

A. That is right." (Tr. p. 682.)

Clearly the Grab patent drawing can serve no purpose,

other than to becloud and confuse the issue, when the ques-

tion of alleged infringement is being considered.

The Accused Machine Follows the Teachings of the Prior

Art. Its Elevator Cannot Operate as Does the Elevator

of the Gerlinger Patent in Suit.

The documentary exhibits, actually illustrative of the

accused machine, which have been referred to in the brief

of opposing counsel, are

:

The Photo—Plaintiff's Exhibit 35—Ex. Bk. p. 941.

The Photo—Defendants' Exhibit 56-a—Ex. Bk. p.

1011.

The Photo—Defendants' Exhibit 56-b—Ex. Bk. p.

1012.

The Enlarged Manual Drawing No. 2—Plaintiff's

Exhibit 34—Ex. Bk. p. 940-A.

Incidentally, the photo Exhibit 56-b, being one of de-
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fendants' exhibits, has been colored in accordance with

the same plan as were defendants' charts heretofore dis-

cussed in this brief. The coloring carried by the manual

enlargement, Plaintiff's Exhibit 34, was not applied in ac-

cordance with such plan.

The accused machine is very different, in both construc-

tion and mode of operation, from the machine of the

Gerlinger patent in suit. Nevertheless, it responds to

the broad and comprehensive language of the claim in

suit in exactly the same way as do the prior art machines

discussed at earlier points in this brief.

By referring to the photo Defendants' Exhibit 56-a, your

Honors will note that the accused machine is of inverted

U-shape in transverse section. In other words, it has

the inverted U-shape, in transverse section, which has

always characterized these so-called "straddle trucks."

See for example Fig. 4 of the Eoss patent No. 1,209,209,

applied for May 11, 1914, granted December 19, 1916

(Ex. Bk. p. 1206).

Referring again to the photo Defendants' Exhibit 56-b,

it will be seen that the accused machine does comprise a

green colored frame—the usual straddle truck frame.

And, referring to the same photo, it will be seen that

the elevator of the accused machine comprises purple col-

ored load lifting mechanism. This load lifting mechanism

includes bell cranks. One only of these bell cranks is

shown in the photo Defendants' Exhibit 56-b, and the en-

larged manual drawing, Plaintiff's Exhibit 34. But in the

photo Plaintiff's Exhibit 35, two are shown. There are two

on each side of the machine. Depending from the long arm
of each bell crank is a "lifting rod," one of which is so

labeled in the photo, Plaintiff's Exhibit 35. The lower

ends of the lifting rods, on each side of the machine, are

connected by a horizontally disposed grappling bar. These
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grappling bars are in the nature of angle irons. The

short arm of each bell crank is connected with a nut which

travels back and forth on a screw shaft forming part of

the motion transmitting mechanism presently to be de-

scribed. In the photo, Defendants' Exhibit 56-b, the nut

is colored purple and the screw shaft with which it co-

operates is colored yellow.

Thus, so far as mechanical instrumentalities are con-

cerned, the load lifting mechanism of the accused device

differs in almost every conceivable respect from the load

lifting mechanism of the Gerlinger patent. Whereas the

Gerlinger patent comprises rack bars provided at their

lower ends with trick shoes 59 (see Fig. 3 of patent in

suit) the lower ends of the lifting rods, in the case of

the accused machine, are connected with horizontally dis-

posed grappling bars substantially identical with the grap-

pling bars 42 of the old Ross patent No. 1,209,209 (Ex.

Bk. p. 1206). And whereas the rack bars of Gerlinger

are driven through spur gearing, the lifting rods of the

accused machine are actuated by the bell crank, link and

nut mechanism to which we have alluded—such parts be-

ing colored blue on the photo, Defendants ' Exhibit 56-b.

In the accused machine the means for transmitting mo-

tion from the source of power to the load lifting means

comprises shafts, rods, sprocket wheel and chain, etc.,

colored yellow in Defendants' Exhibit 56-b. This motion

transmitting means of the accused device, has little in

common with the corresponding mechanism of the Ger-

linger patent in suit, except in that both are old and well

known mechanisms and both are constructed and operate

in accordance with well known mechanical principles, to

perform the old and well known power transmitting func-

tion in a truck carried elevator. Such power transmitting

means of the accused device does comprise a clutch which,
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like the corresponding* clutches of the truck carried ele-

vators of the prior art, has a "neutral" position, a " hoist-

ing" position, and a "lowering" position.

In the accused device the usual lever for manipulating

the hoist to its several positions is located near the truck

steering wheel. It appears in brown at the upper left hand

side of the photo, Defendants' Exhibit 56-b.

And the accused device, like the several prior art struc-

tures hereinbefore discussed, is provided with automatic

means for moving the clutch to neutral position upon move-

ment of the load lifting means to a predetermined extent

in either direction. Like the devices of the prior art, such

"automatic means for moving the clutch" is colored in

red on the photo, Defendants' Exhibit 56-b. Its more im-

portant parts happen to be colored yellow on the manual

drawing enlargement, Plaintiff's Exhibit 34. Incidentally,

this "automatic means for moving the clutch", is nothing

more nor less than an ordinary limit stop mechanism which

has been used for scores of years on elevators, lathes, and

other devices to limit the movement, in each direction,

of a driven part which moves to and fro, either continu-

ously or intermittently, in the operation of the machine.

Your Honors have seen many varieties of this limit stop

mechanism in the truck carried elevators of the prior

art here presented. There are probably no gadgets, in

the whole realm of practical mechanics, which are better

known to the every-day-garden-variety of mechanic than

are limit stops to throw clutches, to stop movement, or to

reverse movement, as may be necessary, in machines of

all kinds.

The photo, Defendants' Exhibit 56-b, shows the limit

stop mechanism, as well as a photo can, just as it appears

in the accused machine. Plaintiff's Exhibit 34, shows the

same limit stop mechanism more or less diagrammatically.

Let us refer to the latter for a moment.
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Referring to Plaintiff's Exhibit 34: When the carrier

elevator is lowering its load the screw (2) is so turning

as to cause the traveling nut to move to the left. Carried

by the traveling nut is a member EB comprising an eye

receiving and traveling on the reciprocatory rod GB. When
the elevator mechanism is operated sufficiently in the down-

ward direction, the member EB engages the right hand

one of the limit stops LS to cause bodily movement of rod

GB to the right. Thereupon said rod GB, acting through

the mechanism connected therewith, throws the clutch to

neutral and returns the manually operated lever (HL) to

neutral. It will be understood that there are four of the

traveling nuts, each linked to an appropriate bell crank,

but that only one of said nuts need carry a member EB
forming part of the limit stop mechanism.

And on the upward movement of the elevator, the op-

eration of the limit stop mechanism is as follows

:

The screw (2) is so turning as to cause the traveling nut

to move toward the left. When the elevator mechanism is

moved to its predetermined upward limit, the nut carried

member EB engages the left hand one of the limit stop

members LS bodily to move the rod GB to the left. Rod
GB then acts through its connected mechanism to throw

the clutch to neutral and, of course, to return the hand

lever HL to its neutral position.

The limit stop mechanism of the accused device, there-

fore, is like the limit stop mechanisms of the prior art

machines previously discussed in this brief, in that it acts

effectively to move the clutch to neutral position, when the

load lifting means of the elevator has moved to a prede-

termined extent in the upward direction regardless of

whether or not there is a load in the elevator and regard-

less of whether or not that load is a large one or a small

one.
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Therefore, the operating law of the accused machine is

the same law which governs the operation of the prior

art machines previously discussed in this brief. That law

is that the clutch shall be thrown to neutral when the load

lifting means has moved to a predetermined extent, in the

upward direction quite independently of any load, and re-

gardless of whether there be any load in the machine, and

regardless of the size of that load if there be any such.

The machine of the Gerlinger patent in suit, on the other

hand, operates according to a different law. On the up-

ward movement of the elevator it throws out the clutch

only in the event that there is a load in the elevator to

do the job,—in other words, only if there is a load in the

elevator to engage and actuate the bail-like member 67

which is the characteristic and only novel feature of the

patented Gerlinger machine.

Therefore, the machine of the Gerlinger patent in suit

has its own peculiar mode of operation. The structure of

the accused machine is such that it has a different mode
of operation, i. e., the mode of operation which character-

izes the machines of the prior art. The law governing the

operation of the prior art machines, heretofore discussed

in this brief, is that the clutch shall be thrown to neutral

whenever the load lifting devices have moved to a pre-

determined extent in the upward direction, even if there

be no load. That, also, is the law which governs the opera-

tion of the accused machine. But it is not the law which

governs the operation of the patented Gerlinger machine.

The trial judge has made some definite and well sup-

ported findings with respect to the peculiar mode of op-

eration which characterizes the machine of the Gerlinger

patent in suit, and the load actuated bar 67 which is ac-

countable for that peculiar mode of operation.
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The trial judge has found that the machine of the pat-

ent in suit is one

"3. * * * having also load actuated means for

automatically moving the clutch into neutral position

upon movement of the load to a predetermined extent

in an upward direction, said load actuated means com-
prising in part a pivoted bar engageable by the top
of the load as it is hoisted, with suitable linkage for

moving the clutch into neutral position and applying
the brake; * * *". (Findings of Fact, Tr. p. 145.)

And findings 4 and 5, as made by the trial judge, read

as follows:

"4. That the particular automatic means for mov-
ing the clutch to neutral position shown and described
in Letters Patent No. 1,457,025 so far as limitation of

upward movement is concerned, is the pivoted bar
identified by the reference character 67."

"5. That the patentee and plaintiff built but one
machine as shown and described in said Letters Pat-
ent No. 1,457,025, having a load actuated pivoted bar
for moving the clutch into neutral position and ap-
plying the brake; that this bar was operative only
when a load was present upon the load lifting means,
and was inoperative when the load was not sufficiently

high or was so placed or of such a character as not
to engage and move said bar * * *". (Findings of

Fact, Tr. p. 146.)

The Accused Machine Is Substantially Identical With

Prior Art Machines, and Therefore Cannot Infringe the

Claim in Suit.

In this case it appears that the structure of the accused

machine is substantially identical with the structures of

prior art machines, that the accused machine operates as

do the prior art machines, and that the accused machine

does not operate as the machine of the patent in suit must

operate.

Moreover, the evidence in this case makes it crystal

clear that, in so far as the subject matter of the suit is



42

concerned, any mechanic, familiar with the prior art, could

have built the accused machine without knowing a thing

about the Gerlinger patent in suit or the very imprac-

tical machine which it monopolizes.

On this last mentioned proposition the trial judge has

found

:

"8. That the machines built or operated by the

defendants could have been constructed by the use

of ordinary mechanical skill by the use of structures

disclosed and described in prior patents relating to

front end carriers or elevators.' ' (Findings of Fact,

Tr. p. 148.)

It is well settled by the courts, in this and other circuits,

that whenever, as in the case at bar, the accused machine

is substantially identical with machines of the prior art

(a) It cannot be the machine of the patent in suit.

(b) It cannot amount to an appropriation of any-
thing validly covered by the patent in suit.

(c) It does not infringe.

"The Stafford patent, No. 860,418, for a process
of effecting combustion of crude petroleum, consist-

ing in the continuing discharge into a confined area
of liquid oil, at a distance from the point of combus-
tion, of an oxygenous fluid under pressure sufficient to

effect substantially perfect combustion, held not in-

fringed, in that defendant's process did not differ from
those disclosed by patents prior to plaintiff's patent."

Stafford v. Albers Bros. Milling Co., 263 Fed. 86

(Syllabus) (C. C. A. 9).

"If the change from the Foster machine is a sub-

stantial departure from a vital element or elements
of the patent in suit, or a reversion to the prior art, it

cannot be said that plaintiffs' rights are invaded. The
sustaining of a patent upon a differentiation from the
prior art does not authorize the successful party to

gather to himself a monopoly of what was old when
he entered the field."

T. L. Smith Co. v. Cement Title Machinery Co.;

257 Fed. 423, 424 (C. C. A. 8).
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"What is old, the public is entitled to use, and a
claim couched in general terms must be restricted to

such other forms and equivalents. The forms used
in the prior art must be protected from inclusion.

Knapp v. Morss, 150 U. S. 221, 14 Sup. Ct. 81, 37 L.

Ed. 1059.'

'

Oehrle et al. v. William H. Horstmann Co. (C. C.

E. D. Penn.), 131 Fed. 487, 490.

"Aside from all this, however, there are several

reasons why we find that there has been no infringe-

ment of any of the claims in suit under the patents
that we are now considering Some of the devices
used by both the appellant and the appellees are old;

hence there is no infringement."

Magnavox Co. v. Hart & Reno et al., 73 Fed. (2d)

433, 441 (C. C. A. 9).

Defendant's machines "are substantially in line

with the prior art and therefore do not infringe in

any particular.''

Houston v. Broivn Mfg. Co., 270 F. 445, 448 (C.

C. A. 6).

"Nor is it infringement to use * * * something
which was old, and which the public had a right to

use, prior to the patentee's invention, * * *".

48 Corpus Juris, p. 293, Sec. 490.

Infringements Is Not Established by Showing That the

Mere Language of the Claim Can Be Applied to the

Accused Machine.

The single claim in suit is couched in broad and compre-

hensive terms. Indubitably its verbiage reads upon the

accused machine in exactly the same way that it reads upon

the prior art machines. But despite the fact that the ver-

biage of the claim may be applied to the accused device, the

facts remain that the accused device does not include any

load actuated member (like the member 67 of the Gerlinger
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patent) for moving the clutch to neutral, and the ac-

cused machine, lacking such load actuated member, cannot

operate as the machine of the patent in suit must operate.

The one and only thing which any patentee properly can

claim as being within his monopoly is that combination dis-

closed in his patent which is different from any combina-

tion in the prior art. And his claim must be so construed

as to cover that new thing by which he differs from the

prior art, because that new thing, according to the authori-

ties, is the only thing in whch he can enjoy a property right

under the patent statutes.

The following authorities are directly in point:

"We note that appellant contends that the claims of

the patent in suit read upon appellees ' device. We may
assume that this is true, especially as to claim 9. But
infringement is not a mere matter of words. Hender*
son v. Welch Dry Kiln Co., D. C. 26 F. 2d 810, 814;
Goodyear Shoe Mach. Co. v. Spaulding, C. C, 101 F.

990, 994 ; Linde Air Products Co. v. Morse Dry Dock S
Repair Co., 2 Cir., 246 F. 834, 838; Bird v. Elaborated
Roofing Co. of Buffalo, 2 Cir., 256 F.366, 373. Here,
we hold that the mode of operation is different and
that there is no equivalency of means. It is not neces-

sary to discuss the claims separately or in detail. We
agree with the finding of the trial court that there is no
infringement.

" Decree affirmed."

Grant v. Koppl, 99 Fed. (2d) 106, 110 (C. C. A.

9, September 16, 1938—Wilbur, C. J.).

"Appellant cites, as evidence of infringement, the
testimony of his expert witness, George J. Henry, to

the effect that some of the claims in suit read upon ap-
pellee's machine. This, appellant contends, was suffi-

cient to require submission of the case to the jury. The
contention is rejected. Infringement is not proved
merely by reading a claim upon an accused device. For
infringement is not a mere matter of words. Grant v.

Koppl, 9 Cir., 99 F. 2d 106, 110. The evidence shows
conclusively that, properly construed, the claims in

suit were not infringed by appellee. That being so, it
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is immaterial—if true—that some of the claims read
upon appellee's machine."

McRoskey v. Braun Mattress Co., 107 Fed. (2d)

143, 147 (C. C. A. 9—Nov. 3, 1939—Mathews,
C. J.).

"An abundance of authority sustains the point that
a defendant's device may be within the language of a
claim and not be an infringement ; that an infringement
is not a mere matter of words. General Electric Co. v.

AUis-Chalmers Co., 178 F. 273, 276 (C. C. A. 3) Id.

(C. C.) 171 F. 666, 669, citing Westinghouse v. Boyden,
170 U. S. 537, 18 S. Ct. 707, 42 L. Ed. 1136."

Henderson et al. v. Welch Dry Kiln Co. Inc., 26

Fed. (2d) 810, 814 (Affirmed 39 Fed. (2d) 589

C. C. A. 5)).

"Conceding that the claims in suit may be read on
the mechanism of the defendant's machines, it is now
well settled that this is not enough to establish in-

fringement. 'It must be determined that the device of

the defendant is not merely in words but in fact the

invention of the patent.' Elevator Supplies Co. v. Gra-
ham & Norton Co. 44 F. (2d) 354, 355 (C. C. A. 3);
Westinghouse v. Boyden Power-Brake Co., 170 U. S.

537, 568, 569, 18 S. Ct. 707, 42 L. Ed. 1136."

Complete Calculator Co. v. Monroe Calculating

Mach. Co. 4 Fed. Supp. 842, 847.

i i i Infringement should not be determined by a mere
decision that the terms of a claim of a valid patent are
applicable to the defendant's device. Two things are
not precisely similar because the same words are ap-
plicable to each. The question of infringement involves

considerations of practical utility and of substantial

identity, and therefore must be quantitative as well as

qualitative.' Goodyear Shoe Mach. Co. v. Spaldina (C.

C.) 101 Fed. 990^ We conclude, therefore, that de-

fendant's biograph camera does not infringe claims 1,

2 or 3 of the reissue."

Edison v. American Mutoscope S Biograph Co.,

151 Fed. 767, 773, 774 (C. C. A. 2).
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See also:

Silver $ Co., Inc. v. 8. Sternau & Co., Inc., 258

Fed. 448, 451 (C. C. A. 2).

Cadwell v. Firestone Tire & Rubber Co. 13 Fed.

(2d) 483, 487. Affirmed 23 Fed. (2d) 1000 (C. C.

A. 2).

The Accused Machine Has a Substantially Different Mode
of Operation from That of the Patent in Suit, and There-

fore Does Not Infringe.

It is well settled by decisions of the Supreme Court, and

of this Circuit and other Circuits, that a claim for a ma-
chine characterized by one definite mode of operation can-

not be infringed by a machine for a different mode of oper-

ation.

In the machine of Gerlinger's patent, the clutch may be

moved to neutral during the upward movement of the load

lifting means, by engagement of a load with the load ac-

tuated stop member (67). If there is no load, or if the load

is of such size or so located that it cannot be engaged by

the load actuated member, there is no movement of the

clutch to neutral.

In the accused machine the clutch always is moved to

neutral at a predetermined point in the upward movement

of the load lifting means, independently of any load and

regardless of whether there be any load in the load lifting

means. The accused machine does not embody any load

actuated stop member because its mode of operation, being

different from that of Gerlinger's patent, does not require

any such instrumentality.

While the verbiage of the claim in suit may be broad and

comprehensive enough—vague enough—to describe the ac-

cused machine, there is still no infringement. This is so

because the mode of operation of the accused machine is

not the mode of operation of Gerlinger's patented machine.
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"The patentee may bring the defendant within the

letter of his claims, but if the latter has so far changed]
the principle of the device that the claims of the pat-

ent, literally construed, have ceased to represent his

actual invention, he is as little subject to be adjudged
an infringer as one who has violated the letter of a
statute has to be convicted, when he has done nothing
in conflict with its spirit and intent. 'An infringe-

ment,' says Mr. Justice Grier in Burr v. Duryee, 1

Wall. 531, 572, 'involves substantial identity, whether
that identity be described by the terms, "same prin-

ciple," same "modus operandi," or any other.' "

Westinghowse v. Boyden Power Brake Company

,

170 U. S. 537, 568 (Certiorari to C. C. A. 4).

*

" 'If the device of the respondents shows a substan-
tially different mode of operation, even though the re-

sult of the operation of the machine remains the same,
infringement is avoided.' Cimiotti Unhairing Co. v.

American Fur Bef. Co., 198 U. S. 399, 414, 25 Sup. Ct.

697,702 (49 L. ed. 1100)."

Riverside Heights Orange Growers y Ass'n. et al.

v. Stebler, 240 Fed. 703, 710 (C. C. A. 9).

"Plaintiff attempts to show infringement by the de-

fendant by trying to literally read claims 9, 10, 11, and
15 on the defendant's structure, but this does not seem
to me to be the proper test in the suit at bar, because
even though the plaintiff could bring the defendant
within the letter of the claims of the patent in suit, the

defendant could not be adjudged an infringer if it has
so far changed the principle of the device that the

claims of the patent, literally construed, have ceased to

represent the actual invention of the patent in suit.

Westinghouse v. Boyden Bower Brake Co., 170 U. S.

537, 568, 18 S. Ct. 707, 42 L. Ed. 1136."

Cadwell et al. v. Firestone Tire £ Rubber Co., 13

Fed. (2d) 483, 487 (Affirmed, 23 Fed. (2d) 1000

(CCA. 2)).



48

It Is the Duty of the Court to so Construe the Language

of the Claim That It Will Not Describe or Include Any
Prior Art Structure. (When So Construed the Claim

Does Not Describe the Accused Machine.)

We have shown your Honors that Gerlinger 's claim in

suit meets a complete response in each of several pat-

ents of the prior art,—also that the claim, as it appears

in the patent in suit, defines nothing of an inventive char-

acter over or beyond what was old and well known in the

prior art. Thus we have demonstrated the soundness of

that conclusion of the trial court which reads as fol-

lows :

"2. That the invention defined by claim 4 of the

patent in suit was not novel or patentable at the time
of the alleged invention thereof by Carl F. Gerlinger,

and that the subject matter of said claim and all ma-
terial and substantial parts thereof had been known,
used, invented and described and published in and
by the following United States Letters Patent prior

to the alleged invention or discovery thereof by the

said Carl F. Gerlinger and for more than two years
prior to the date of filing of the application for said

patent

:

Dingee 414,380

Towson, et al. 1,337,804

Nicholson, et al. 1,340,458

French, et al. 1,360,917

Carr 1,407,124

(Tr. pp. 156, 157.)

On the basis of the foregoing conclusion, which un-

doubtedly is a correct and amply supported one, the trial

court would have been justified in adjudging the single

claim in suit to be wholly and hopelessly invalid.

But the facts in this case, and the authorities, afford

ample justification for holding the claim in suit very nar-

rowly valid,—valid only when limited to the particular

machine disclosed and described in the patent, i, e. y that

Nov. 5, 1889
Apr. 20, 1920
May 18, 1920
Nov. 30, 1920
Feb. 21, 1922.'

'



49

particular machine which comprises inter alia the load

actuated stop member 67.

On the basis of the facts of record, the trial judge

found

:

"7. That the essential elements of claim 4 of the

patent in suit relate to the operation of a lifting de-

vice; that in view of the prior art relating to the

construction of elevators every element in the Ger-
linger device was old in that art, except the load ac-

tuated bar 67 which stopped the operation of the

elevator by the upivard pressure of the load; * * *."

(Findings of Fact, Tr. pp. 147, 148.)

And the trial judge also found:

"14. That in no one of the prior art patents is

there shown or described automatic means for mov-
ing the clutch to neutral position which is dependent
upon the presence of a load upon the load lifting

means, and that only in this respect, i. e., the load

actuated factor, does the means shoivn and described

in Letters Patent No. 1,457,025 differ from the dis-

closures of the prior art." (Findings of Fact, Tr. p.

150.)

And the trial judge also found:

"18. That that which was in fact the invention of

the patentee Carl F. Gerlinger was an automatic stop
actuated by the load itself in upward movement, and
an automatic stop controlling the downward move-
ment of the kind and character shown by his draw-
ings and specification." (Findings of Fact, Tr. p.

152.)

The above quoted findings amply are supported and

justified by the evidence. Consequently, the trial judge

was forced to the conclusion that the claim in suit

"to be construed as valid, must be restricted to the

particular form of device disclosed and described in

the drawings and specification of the Gerlinger pat-

ent" (4th Conclusion of Trial Judge, Tr. p. 157.)

This means, of course, that the claim must be limited

and restricted to the one thing which Gerlinger had con-
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tributed to the art (although it was of practically no

value), i. e.
} the load actuated device for moving the

clutch.

That the trial judge was justified in thus limiting and

restricting the claim in suit in order to save it from total

invalidity, is shown by the following authorities:

"It is unnecessary to do more than refer to the

proposition that the claims must be so interpreted as

to give them a valid meaning, if possible, and that,

if they would be rendered invalid by an interpreta-

tion so broad as to cover the defendant's structure,

it is to be presumed that the plaintiff, in using the

language which he put in the claims and which was
allowed by the Patent Office, was describing that which
can be held patentable ; in other words, that the claims

must be limited to the patentable invention, even
though reference to the specifications, drawings, and
prior art is had, in order to learn the limitations re-

ferred to."

F. N. Burt Co., Limited v. W. C. Ritchie & Co.,

251 Fed. 909, 913.

"While it is true that courts will not ordinarily in-

terpret a positively recited generic expression as

limited to the precise instrumentality disclosed by the

patent, they will do even this where such narrow in-

terpretation is necessary to distinguish the claim
from the prior art and uphold the validity of the

claim. International Banding Macli. Co. v. American
Bander Co., 9 Fed. (2) 606, 608 (C. C. A. 2)."

Black & Becker Mfg. Co., et at. v. Baltimore

Truck Tire Service Corporation, 40 Fed. (2d)

910, 914 (C. C. A. 4).

"And, where necessary to uphold the validity of

the patent, the court will construe even positive gen-
eric expressions as limited to the precise instrumen-
tality disclosed by the patent. Black & Becker Mfg.
Co. v. Baltimore Truck Tire Service Corporation (0.

C. A. 4th) 40 F. (2d) 910. When the claims of the
Tomlinson patent are limited to the mechanism de-
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scribed in the specification and drawings of that pat-

ent, they are clearly not infringed by the machines
of defendants."

Demco, Inc., et al. v. Doughnut Mach. Corpora-

tion. Joe-Lowe Corporation, et al. v. Same,

62 F. (2d) 23, 25 (C. C. A. 4).

"It is the duty of the court to read a claim in the

light of the entire disclosure of the patent as a whole.
It will interpret an expression positively recited in

the claim as satisfied by any suitable instrumentality
capable of performing the stated function success-

fully, unless, by so doing, violence to some other pat-

ent may be committed. It should never interpret a
positively recited generic expression as limited to the

precise instrumentality disclosed by the patent, ex-

cept where such narrow interpretation is necessary
to distinguish the claim from the prior art. In such
cases, the courts will always do so in order to uphold
the validity of the claim where that is possible."

International Banding Mach. Co. v. American

Bander Co., Inc., 9 Fed. (2d) 606, 608 (C. 0.

A. 2).

"It seems quite clear that the idea of a protected
casing for a pump shaft without restrictive inter-

pretation would contain no novelty and would not be
patentable, and, if this element in the patent is_ given
the unrestricted meaning that its language admits of,

it would destroy the claim. The contention of the

defendant is that it should be given the unrestricted
generic meaning suggested by its broad language, and
that of complainant, that the specifications should be
looked to to interpret the claim, and that it should
be held to mean only a protective casing of the kind
and with the functions set out in the specifications.

It seems that the complainant's contention is sup-

ported by the authorities cited in his supplemental
memorandum and that the argument that the patent
granted by the government should be construed so as

to prevail rather than be forfeited, since that must
have been the intention of the Patent Office, is a
sound one, for limiting the breadth of the language
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of the claim to the disclosure of the specifications of

the patent, if necessary to sustain the patent.'

'

Van Ness v. Laijne, et al., 213 Fed. 804, 807, 808

(C. C. A. 5).

And since defendants' accused machine does not com-

prise any automatic stop actuated by the load itself in

upward movement, it follows that the trial judge unques-

tionably was correct when he concluded:

"That claim 4 of the patent in suit is so restricted

and limited by the disclosures of the prior art that

it does not cover the structure of the carriers manu-
factured and sold by the defendant Williamette-Hys-
ter Company, or used by the defendant Clark & Wil-
son Lumber Company." (Conclusions of Trial Judge,
Tr. pp. 157, 158.)

An Additional Reason Why the Trial Judge Was Re-

quired to Limit and Restrict the Claim in Suit to the

Particular Device Disclosed in the Gerlinger Patent.

During the proceedings before the Master counsel for

plaintiff-appellant admitted that the elevator carrying

truck shown in defendants' pamphlet, Exhibit 41, and

defendants' photo exhibits 42 and 43 (Ex. Bk. pp. 945, 948

and 949) is not an infringement of claim 4 in suit (Tr. p.

444). And yet the machine of such exhibits is a complete

response to claim 4. The color scheme of such exhibits

is the same as the one used in defendants' charts appear-

ing in this brief. Therefore, your Honors will experience

no difficulty if you care to apply the claim to the machine

depicted by such exhibits 41, 42, and 43. On this point the

Master said:

"The plaintiff has to a large degree confined the

field of inquiry and consideration by stipulating that

the defendant's front-end hoist does not infringe the

patent.

"This carrier (shown in Exhibits 41, 42 and 43) is a



53

carrier adapted to hoisting, transporting, lowering
and depositing lumber. It comprises (1) a frame,
(2) load lifting means mounted therein, means for
transmitting motion from a source of power to the
load lifting means comprising (3) a clutch that can
be operated manually and set in neutral position or
so set as to cause the load lifting means to move in
either direction, (4) means for manually moving the
clutch to operative position, (5) automatic means for
moving the clutch to neutral position upon movement
of the load lifting means to a pre-determined extent
in either direction and means for braking the trans-
mission means whenever the clutch is moved to neu-
tral.

"In fact many of the parts comprising the auto-
matic stop and braking means are interchangeable
with those on the straddle type carrier manufactured
by defendant, which plaintiff contends infringes his

patent." (Master's Report, Tr. pp. 72, 73.)

And on this same point the trial judge has found:

"17. That because of the record admission by the

plaintiff during the course of the trial that defendant
Williamette-Hyster Company's front end carrier

shown in photographs identified as defendants ex-

hibits 42 and 43 does not constitute an infringement
of claim 4 of the patent in suit, there being verbal
correspondence between the claim and the said front

end carrier, it follows that the invention defined by
claim 4 of the patent in suit must be restricted to the

form of load actuated mechanism for moving the

clutch shown and described by the patentee Carl F.

Gerlinger."
"18. That that which was in fact the invention

of the patentee Carl F. Gerlinger was an automatic
stop actuated by the load itself in upward movement,
and an automatic stop controlling the downward
movement of the kind and character shown by his

drawings and specification." (Findings of Fact, Tr.

pp. 151-152.)

Thus on the admission of counsel for plaintiff-appellant

the claim in suit does not cover a machine on which it

clearly reads,—a machine which, as a matter of fact, has
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parts which are interchangeable with that one of the

Williamette-Hyster machines which plaintiff-appellant has

chosen to charge with infringement of the patent in suit.

The claim in suit reads upon the machine of Exhibits

41, 42, and 43 in the same way that it reads upon the

accused machine. Each and every word in the claim has

the same meaning when applied to either of such machines

that it does when applied to the other.

Since counsel disavowed the apparent breadth of the

claim in suit, the court naturally restricted and limited the

claim to the particular machine shown in the patent draw-

ings,—that machine which comprises, inter alia, the load

actuated stop member 61 which was Gerlinger's only novel

contribution to an otherwise very old aggregation of truck

and elevator elements.

Assuredly the trial court did not err in so doing.

The Defense of Invalidity for Lack of Invention and the

Evidence Required to Establish It Are Separate and

Distinct from the Defense of Anticipation.

As the above proposition received some discussion in

the proceedings before the trial court, we now cite our

cases in support thereof:

Thompson v. Boisselier, 114 U. S. 1, 11, 12, 13.

Gardner v. Herz, 118 U. S. 180, 190, 191, 192.

Klein v. City of Seattle, 11 Fed. 200, 204, 205

(C. C. A. 9).

Keszthelyi v. Doheny Stone Drill Co., 59 Fed.

(2d) 3, 8 (C. C. A. 9).

Reinharts, Inc. v. Caterpillar Tractor Co., 85 Fed.

(2d) 628, 630 (C. C. A. 9).
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The Prior Art in Evidence Is Analogous to the Art to

Which the Patent in Suit Pertains and Is Wholly Ade-

quate to Show Lack of Invention in the Combination of

the Claim in Suit.

In this case counsel for plaintiff-appellant has taken the

position, which to us seems quite absurd, that a truck and

elevator aggregation, suitable for carrying lumber, which

happens to be called a "lift truck," is not in an art

analogous with a truck and elevator aggregation, which

happens to be called a "straddle truck/

'

In this connection the attention of your Honors is called

to the following cases and the analogies of which they

treated:

Concrete Mixer and Improvement in Apparatus for

Mixing Tea and Other Material Held to Be in Anal-
ogous Arts.

Ransome Concrete Machinery Co. v. United Con-

crete Machinery Co., 177 Fed. 413 (C. C. A. 2).

Patent for Preserving Fish Held Invalid Over Pat-
ent for Corpse Preserver.

Brown v. Piper, 91 U. S. 37.

Apparatus for Elevating and Distributing Concrete
or Other Plastic Material Held Devoid of Invention
in View of Similar Apparatus for Handling Grain,
Coal, etc.

Concrete Appliances Co. et al. v. Gomery et al.
}

291 Fed. 486 (C. C. A. 3); affirmed 269 U. S.

177.

Child's Savings Bank Anticipated by Animal Trap.

W. F. Burns Co. v. Mills et al, 143 Fed. 325-328

(C. C. A. 7).

Patent for Drive Gearing for Speedometer Held
Void for Lack of Invention in View of Prior Use of

Similar Device in Dental Machines, Shearing Ma-
chines, Etc.

Warner Instrument Co. v. Stewart & Clark Mfg.

Co., 185 Fed. 507 (C. C. A. 7).
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Patent for Apparatus for Pasteurizing Beer Held
Anticipated by Apparatus for Curing Fish.

Model Bottling Machinery Co. v. Anheuser-Busch

Brewing Ass'n., 190 Fed. 573 (C. C. A. 8).

Portable Elevator Intended Particularly for Ele-
vating Commodities in Sacks, Bales, Etc., Held Devoid
of Invention in View of Straw Stacker.

Brown Portable Elevator Co. v. Interior Ware-

house Co., 234 Fed. 649 (D. C. Oregon).

Those of the Prior Patents in Evidence Which Were Not

Pleaded in the Answer But Offered to Show the State

of the Art Are Competent and Relevant Evidence of

Invalidity Because of Lack of Invention.

Since the above proposition is one which was accorded

some discussion in the trial court, we are citing our au-

thorities in support of it.

Myers v. Sternheim, 97 Fed. 625, 626 (C. C. A. 9).

Barkis v. California Almond Growers' Exchange,

17 Fed. (2d) 327, 328.

United States Consol. Seeded Raisin Co. v. Selma

Fruit Co., 195 Fed. 264, 267, 268 (C. C. A. 9).

Johnson v. Lambert, 234 Fed. 886, 888, 889 (C. C.

A. 2).

Jones v. Cyphers, 126 Fed. 753, 754, 755 (C. C.

A. 2).

Dunbar v. Myers, 94 U. S. 187, 198, 199.

The Introductory Clause of the Claim in Suit Is Not an

Element of the Claimed Combination and Does Not

Serve to Differentiate Such Combination from the Prior

Art.

Counsel for plaintiff-appellant seems to take the unusual

position that the words "A lumber carrier," constituting

the introduction to claim 4 in suit, have the dual function
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of (1) carrying1 into that claim anything and everything,

patentable or otherwise, which is common to the drawings

of the patent in suit and the accused machine, and (2) of

excluding from the claim anything and everything in the

disclosure of the patent in suit which is not found in the

accused device.

Therefore, we cite our authorities showing that such

introductory words have no such effects as counsel for

plaintiff-appellant seems to attribute to them.

Eclipse Mach. Co. v. J. H. Specialty Mfg. Co.,

4 Fed. Supp. 306, 315.

Langmuir v. DeForest, 18 Fed. (2d) 345, 346;

affirmed 21 Fed. (2d) 918 (C. C. A. 3).

W. W. Sly Mfg. Co. v. Russell & Co., 189 Fed.

61, 65 (C. C. A. 6).

Diamond Drill & Machine Co. v. Kelly Bros., 120

Fed. 289, 293.

Frederick R. Stearns £ Co. v. Russell, 85 Fed.

218, 224 (C. C. A. 6).

Ford Motor Co. v. Parks & Bohne, 21 Fed. (2d)

943, 946 (C. C. A. 8).

Nye Tool & Machine Works v. Croivn Die & Tool

Co., 292 Fed. 851, 853 (C. C. A. 7).

The Similarity or Difference Between the Patented Struc-

ture and the Prior Art Is Not to Be Judged by the Names
Applied to Such Structure, But by the Much More

Fundamental Test of the Work Performed by Each.

In support of the last stated proposition we cite the

following authorities

:

Machine Co. v. Murphy, 97 U. S. 120.

Bates v. Coe, 98 IT. S. 31, 42.

" Parts of speech must yield to parts of iron and
brass."

Beach v. Inmcm, 75 Fed. 840, 842.
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The Findings of the Trial Court, Unless Clearly Wrong,

Should Not Be Disturbed.

In this case the Master, being the experienced and

capable standing Master of the trial court, saw and heard

the witnesses and inspected the machines with which this

litigation is concerned. Then such Master filed a report

of remarkable clarity and soundness. Thereafter the

trial judge personally went deeply into the case, reviewed

the evidence, and considered the oral and written argu-

ments of counsel. After so doing, the trial judge approved

the Master's report, wrote a confirming opinion, and inde-

pendently made a very complete set of Findings of Fact,

followed by Conclusions of Law, which are absolutely con-

clusive of this case on two grounds, i. e., non-infringement

and laches.

With respect to the findings of the trial judge, we sub-

mit that:

"His findings, unless clearly wrong, should not be
disturbed. Adamson v. Gilliland, 242 U. S. 350, 353,

37 S. Ct. 169, 61 L. Ed. 356; Diamond Patent Co. v.

Webster Bros., (C. C. A. 9) 249 F. 155, 158; Central

California Canneries Co. v. Dunkley Co., (C. C. A. 9)

247 F. 790, 794. See, also, Collins v. Finley, (C. C. A.

9) 65 F. (2d) 625, 626; Easton v. Brant, (C. C. A. 9)

19 F. (2d) 857, 859."

Reinharts, Inc. v. Caterpillar Tractor Co., 85 Fed.

(2d) 628, 630 (C. C. A. 9).

Certainly the rule in the case last quoted must apply

with even greater force in cases, like the one at bar, where

counsel for plaintiff-appellant makes no direct attack, or

even no plain attack by indirection, upon any fact find-

ings of the trial judge.
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Laches Is a Complete Bar to This Suit.

In the "statement of the facts' ' appearing at the be-

ginning of this brief, we have set forth at length that

portion of the Master's report (Tr. pp. 79-86) which dis-

cusses the defense of laches, and in such statement we also

set forth certain portions of the trial court's opinion (Tr.

pp. 141-142) treating of the same defense.

We now set forth, with our own emphasis, those find-

ings, and that conclusion, of the trial judge which are con-

cerned with the subject of laches. We begin at page 153

of the transcript.

"24. That the patent in suit, Letters Patent No.
1,457,025, issued May 29, 1923 on an application filed

March 30, 1922, and that plaintiff's bill of complaint
herein was exhibited October 3, 1935.

25. That as early as September, 1923, defendant
Clark & Wilson Lumber Company purchased two
Ross carriers, both of which have ever since been in

constant use; that each of these carriers is a straddle
type with load lifting means mounted in the frame
between the wheels, the lift having four lifting points

that work positively and in unison; that each carrier

is equipped with a manually operated clutch which
can be placed in neutral and which can be operated
to move the lift in either direction; that each carrier

has means which, when the lift has reached a pre-

determined point in upward or downward movement,
moves the clutch into neutral position and applies a

brake to the load lifting means.
26. That the device alleged to infringe claim 4 of

the patent in suit was first designed and constructed
by the Willamette Iron & Steel Company in Septem-
ber, 1926; that the defendant Willamette-Hyster Com-
pany succeeded to the carrier business of the former
in 1929; and that both companies, during their re-

spective periods of operation, continuously manufac-
tured and sold the alleged infringing device.

27. That the gross amount of defendant Wil-
lamette-Hyster Company's sales of the alleged in-

fringing carrier is approximately $2,000,000.00.
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28. That the market for straddle type carriers is

largely confined to saw mills and lumber yards; that

the competitive field is largely occupied by Ross, de-

fendant Willamette-Hyster Company, and plaintiff;

that the competition between them is and has been
keen; that at least as early as December, 1925, the

Eoss company advertised its carriers in the trade
journals ; that the machines of the defendant Wil-
lamette-Hyster Company and its predecessor, Wil-
lamette Iron & Steel Company, have been advertised
in trade journals and in public use since September,
1926; that when in use these carriers travel through
lumber yards and over loading platforms, and often

upon the public highways; that in each type of ma-
chine the automatic stops are in plain view and the

automatic brake is likewise visible to casual inspec-

tions by anyone liaving occasion to visit the mill plant;

that under such circumstances each competing manu-
facturer must have attained accurate and complete
knowledge of the structure employed by the others;

that the circumstances were such as to put the plain-

tiff upon inquiry; that if plaintiff was in fact ignorant

of the alleged infringement, it failed to use reasonable
diligence to inform itself of all of the facts; that

there is imputed to the plaintiff accurate and complete
knowledge of the structural details of the alleged in-

fringing devices, and an awareness that said alleged

infringing devices embodied and/or employed the al-

leged invention broadly defined by the terms of claim

4 of Letters Patent No. 1,457,025.

29. That plaintiff has failed to sustain the burden
of disclosing any impediment to earlier action or of

showing how it could have remained ignorant of its

rights for so long a period of time, or of showing
that it was ignorant of the alleged infringement. It

is found, therefore, that plaintiff had knowledge of

the alleged infringement of defendants for more than

six (6) years prior to the bringing of this suit."

"30. That if defendant Clark & Wilson Lumber
Company had knowledge of said Gerlinger patent No.
1,457,025, its knowledge was constructive only; that

defendant Willamette-Hyster Company had knowledge
of said Gerlinger patent.

31. That by its failure to give notice of infringe-
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ment and failure to act, plaintiff has permitted defend-

ant Clark & Wilson Lumber Company to expend large

sums of money in the purchase of allegedly infringing

machines and to use said machines constantly without

objection during a period commencing over twelve {12)

years prior to the bringing of this suit.

32. That by its failure to give notice of infringe-

ment and failure to act, plaintiff has permitted defend-

ant Willamette-Hyster Company (and its predecessor

in interest, Willamette Iron & Steel Company) to in-

vest large sums of money in the development, manu-
facture, and distribution of its carriers, making no ob-

jection for approximately nine (9) years prior to the

commencement of this suit.

33. That even if infringement existed as alleged,

plaintiff is guilty of laches with relation to each of the

defendants." (Findings of Fact, Tr. pp. 153-156.)

"11. That the plaintiff Dallas Machine & Locomo-
tive Works, Inc., is guilty of laches for its long neglect

to assert any right against these defendants and is

barred from any recovery in this suit." (Conclusions
of Law, Tr. p. 159.)

As the trial court said

:

" While the case of Gillons, et al. v. Shell Co. of Cali-

fornia, 86 F. 2d, 600, may have distinguishing features,
the principle is applicable here." (Opinion of Trial
Judge, Tr. p. 142.)

We, for defendants-appellees, respectively submit that

the principles announced by this Ninth Circuit Court of

Appeals in the Gillons case, are controlling with respect to

the case at bar.

In the Gillons case your Honors said

:

"At the outset, it will be helpful that we place our
inquiry into its proper setting. It must be borne in

mind that the decision of the trial court on the subject
of laches will not be set aside unless it is palpably
wrong.

In The Kermit, 76 F. (2d) 363, 367, certiorari denied,
Lamb orn v. American Ship & Commerce Nav. Co., 296
U. S. 581, 582, 56 S. Ct. 93, 80 L. Ed. 411, we said :

'As
the decisions indicate, the question of laches is ad-
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dressed to the sound discretion of the trial judge, and
his decision will not be disturbed on appeal unless it is

so clearly wrong as to amount to an abuse of discre-

tion.' " (p. 604.)

In the case at bar the findings and conclusions of the trial

court are not palpably wrong. They are correct and just.

In the case at bar the trial judge has not been guilty of an

abuse of judicial discretion. The trial judge, at all times,

was most solicitous of the rights of appellant,—deciding the

case against appellant, on the laches issue, only because

compelled to do so by the proven facts and the law of this

circuit applicable to such facts. Moreover, and as pointed

out at earlier points in this brief, plaintiff-appellant has

not made any direct attack, or any very plain attack by in-

direction, upon any of the Findings of Fact made by the

trial judge,—although, of course, appellant does not relish

the Conclusions, logically and necessarily following such

fact findings, which required the dismissal of this suit.

And in the Gillons case this court said

:

"When the suit is filed after the statutory period,

injury is presumed. In McGrath v. Panama R. Co.

(C. C. A. 5) 298 F. 303, 304, the court said :
' The appel-

lant suggests that no injury is shown to have been done
to the appellee by the delay in filing the libel. Injury
is presumed from the statutory period of limitations in

common-law actions, and, when equity adopts the stat-

utory period, it adopts along with it the presumption
of injury, until the contrary is shown. ' See, also, West-
fall Larson & Co. v. Allman-Hubble Tug Boat Co. (C.

C. A. 9) 73 F. (2d) 200, 203.

In the patent cases, the ' analogous' statutory period
is six years.' ' (Citing cases.) (p. 608.)

In the case at bar appellee Clark & Wilson Lumber Com-
pany continuously was using machines of the character

said to be covered by the claim in suit for over twelve

years prior to the filing of the bill of complaint (Finding

31, Tr. p. 156), and appellee Willamette-Hyster Company,
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and its predecessor, were investing money for, and were

making and distributing, machines of the character said

to be covered by the claim in suit, for a period of over

nine years prior to the commencement of this suit.

And in the Gillons case, this court also said:

"It is precisely because equity recognizes this

frailty of human memory that she has launched her
canon against unreasonable delay in bringing suit.

Gillons is not to be penalized for his faulty recollec-

tion. He is, however, responsible for having stood idly

by for so long a period that he can no longer recap-

ture the misty memories of another day—memories
that have, perhaps, vanished as completely as the

snows of yesteryear." (p. 609)

In the case at bar Mr. Gerlinger, President of the ap-

pellant company, avoided much interrogation, as to mat-

ters directly relating to the defense of laches, by averring

poor memory on account of lapse of time.

For example:

"Q. Who was it that reported the fact to you a
year or two after Clark & Wilson bought your hydrau-
lic carriers that thev were using Ross carriers at their
plant!
A. I couldn't say that.

* # • # •

Q. Is it your testimony that no one ever reported
to you anything concerning the construction and op-
eration of the Ross carriers in use by the defendant
Clark & Wilson Lumber Company at or after the time
that you sold Clark & WT

ilson your hydraulic carriers!
A. Oh, I wouldn't say that, bid 7 don't remember.
Q. As a matter of fact, Mr. G. A. Grab, who was

then working for you, called your attention to the
fact that Clark & Wilson were using Ross carriers,
didn't he?
A. That might be true, but I don't remember he

did." (Tr. pp. 427, 428.)

The case at bar is just another one of those cases, char-

acterized by long and unreasonable delay in bringing suit,
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where the plaintiff chose not to remember, or may have

forgotten, facts which at the time of trial were inimicable

to the maintenance of the action.

In general with respect to the defense of laches, and

disregarding the specific facts of the case then under de-

cision, your Honors, in the Gillons case, said:

"To sustain the lower court's findings of laches in

the instant case, however, it is not necessary to rely

upon the foregoing special considerations, or upon
estoppel, or even upon the * analogous' statute of limi-

tations. There is another and all-embracing principle

that amply justifies the District Judge's exercise of

discretion.

Equity froivns upon stale demands. She will not

aid one who has slept upon his rights. She turns her
back upon a litigant who has been guilty of unrea-
sonable delay in filing suit.

In a line of decisions extending farther back than
a century, our Supreme Court has recognized this

equitable doctrine, as being grounded upon consider-
ations of 'the peace of society' and of 'public conven-
ience.' In Piatt v. Vattier, 9 Pet. 405, 416, 417, 9 L.

Ed. 173, Mr. Justice Story said: 'The established doc-
trine, or, as Lorde Redesdale phrased it, in Hovenden
v. Annesley, 2 Sch. & Lef. 637-8, 'the law of courts

of equity,' from its being a rule adopted by those
courts, independent of any positive legislative limita-

tions, is, that it will not entertain stale demands. Lord
Camden, in Smith v. Clay, 3 Bro. C. C. 640, note, stated

it in a very pointed manner. 'A court of equity,' said

he, 'which is never active in relief against conscience

or public convenience, has always refused its aid to

stale demands, where the party has slept upon his

rights, or acquiesced for a great length of time. Noth-
ing can call forth this court into activity^ but con^-

science, good faith and reasonable diligence. Where
these are wanting, the court is passive and does noth-
ing; laches and neglect are always discountenanced;
and therefore, from the beginning of this jurisdiction,

there was always a limitation of suits in this court.'

Again in Wagner v. Baird, 7 How. 234, 258, 12 L.

Ed. 681, the court said:
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'But there is a d uliar to courts of eqni

founded on lapse of time and the 'aleness of the

claim, where no statute of limiratio:. -

the case. In such eases nts : equity often act upon
their own inherent doctrine of discou: - .

_ the

peace : b iety, antique/ : g to

interfere where there ha- - bes in prose-

cuting rights, or long aeqi

advei a ights 2 Si ry Bq 152

•A court of equity will not gi' gainsl on-

scienee or public convenience where a party has f

upon his righ*-

See, also. ML r. / :iting k
lirtol ses ' * *

"In connection with the bar of lac. 3, from the

earliest day- : leral courts have emph
tinction between a reasonable and an unreasonable
delay in bringing suit

—

thin the period
ignated bv the statute of limitation-

In Patterson v. E 1, 195 U B 309, at page
31-. 25 8 ':. 35. 37,4! L Bd 214. Mr. Justice B:
used the following language: -But where the si itntc

is in terms applicable to suits in equity, -.. is I

law. it is ordinarily construed in eas s ..landing

equitable relief, as nxing a time beyond which - snifl

will not, under any circumstances, lie: but not as pre-
cluding the defense of laches, provided there has been
unreasonable delay within the time limited by the st t-

ute. In an action at law, courts are bound by the lib-

eralism of the statute: but in equity the question of
unreasonable delay within the statutory limitation is

still open. Cases died.)

In Pr '& MctdUic Pain' Prince Manuf
C . a C. A : . 57 F. 9 - -- the court said: In

courts of equity the rule is to withhold relief where
there has been unreasonable delay in prosecuting
claim, or long acquiescence in the ss 'ion of ad~ s

rights. Cases itedL) Again and again has it been
judicially declared that nothing can call into ac:

a court of equity but - rod faith, and rea-

sonable diligence.' I - - ited.) In McLam
Railway C , 21 F. 574> Judge ] held a
bill for the infringement of a patent, alleging the unau-
thorized use and construction of a patented invention
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for 13 years, without stating an excuse for the plain-

tiff's delay in suing, to be demurrable. Laches for
even less than the statutory period of limitations,

aided by other circumstances, will bar a right. (Case
cited.)'

In Miles v. Vivian (C. C. A. 2), 79 F. 848, 853, the

court said: * Independently of any statute of limita-

tions, courts of equity uniformly decline to assist a
person who has slept upon his rights unreasonably
long, and shows no excuse for having done so.'

And in more recent days, in the case of Window
Glass Mack. Co. v. Pittsburgh Plate Glass Co. (C. C.

A. 3), 284 F. 645, 650, certiorari denied, 261 U. S.

623, 43 S. Ct. 518, 67 L. Ed. 832, the following lan-

guage was used:
'The circumstances were such, without repeating

them at length, that the plaintiffs knew or were
chargeable with knowledge of the practices and the

apparatus employed by the defendant at its several

works during these periods. (Cases cited.) On these

facts and circumstances the defendant makes the de-

fense of laches.

'This defense is based on a well-settled principle

of law. In its application courts recognize the gen-

eral rule that, in a case of this kind, mere delay,

unaccompanied by anything else, will not ordinarily

bar a suit for injunction against a naked infringer.

(Cases cited.) But they also recognize a distinction

between mere delay and unreasonable delay, where
in the latter is involved the element of lack of dili-

gence and the consequent inequity, under the circum-
stances, of permitting the claim to be enforced.' "

(Italics our own) (pp. 609, 610.)

Surely, upon the basis of the facts presented in the

case at bar, and in view of the principles laid down in the

Gillons case, the court below was justified in holding—had

no choice other than to hold—that laches is "a complete

bar" to this suit.
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Laches Is a Bar to Both Injunctive and Compensatory

Relief.

We believe that the principles stated in the Gillons

case, supra, and the application of such principles in that

case, are ample authority for the proposition that gross

laches, of the kind presented in the case at bar, will pre-

clude both injunctive and compensatory relief. However,

we shall now cite other cases in support of such proposi-

tion, quoting short excerpts from some of them.

"During all of the time from 1920 to the date of

the filing of the bill of complaint the defendant was
openly, not secretly, engaged in manufacturing what
is now claimed is an infringement, without any action

being taken on the part of the owner of the patent,

even the giving of notice, until shortly before the

commencement of this action.

"Laches of this character is such as will prevent
a court of equity from entertaining the bill."

Cinema Patents Co. v. Duplex Motion Picture

Industries, 60 Fed. (2d) 1013, 1019 (D. C, E.

D. N. Y., Feb. 2, 1932—Campbell, D. J.).

"This is not a defense of estoppel, but of laches,

and it would be inequitable to now hold the defendant,

but a short time before the patents expire, who bought
this machine almost seven years after it was put
into open, public, not secret, use during which time
no suit for infringement had been commenced, and
openly used the machine for over five years after such
purchase before any suit was commenced.
"While it may be that knowledge has not been

established sufficient to warrant the application of the

doctrine of estoppel, it seems clear to me that, on the

evidence before this court, the doctrine of laches

applies. Triplex Safety Glass Co. v. Kolb, 53 F. (2d)

1062, opinion of Kirkpatrick, J., D. C, E. D. Pa.,

June term, 1931.

"Certainly the owners of these patents have slept

on their rights, and I believe there has been acquies-

cence in the alleged infringement. If the owners of



68

the patents had proceeded diligently to protect their

rights, it is hard to believe defendant would have
purchased the machine, and the court should not en-

tertain this complaint. Kittle v. Hall (C. C), 29 F.

508, 511."

Cinema Patents Co. v. Warner Brothers Pictures,

55 Fed. (2d) 948, 959, 960 (D. C, E. D. N. Y.,

Fed. 2, 1932—Campbell, D. J.)

"A concise and generally accepted definition meet-
ing with favor is worded thus: ' Laches, in legal sig-

nificance, is not mere delay, but delay that works a
disadvantage to another.' Chase v. Chase, 20 R. I.

202,37 A. 804."
* • * • •

"We think, therefore, that there is justification in

patent suits for withholding damages for infringe-

ments committed prior to the commencement of the

suit when laches is established, notwithstanding in-

junctional relief be granted. But, when it can be
shown that the holder of the patent in addition to

being guilty of laches has, by his conduct, estopped
himself from asserting his rights under the patent,

all relief should be denied and the bill dismissed."

George J. Meyer Mfg. Co. v. Miller Mfg. Co., 24

Fed. (2d) 505, 507, 508 (C. C. A. 7—Feb. 23,

1928—Evan A. Evans, C. J.).

"As we are of opinion that the decree of the Dis-

trict Court dismissing the bill should be affirmed upon
the merits, it is unnecessary that we consider the spe-

cial defenses pleaded in the answer. It may not be

amiss to observe, however, that the laches shown by
the record would be quite sufficient of itself to bar
complainant of relief in this case. * * *"

Wolf Mineral Process Corp. v. Minerals Separa-

tion N. A. Corp., 18 Fed. (2d) 483, 490 (C. C.

A. 4—April 12, 1927—Parker, C. J.).

"When delay in prosecuting a claim is so unusual
as to carry with it the appearance of being unreason-

able, as in this case, there develops upon a plaintiff

the burden of disclosing the impediments to an earlier
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action; of showing, if ignorant of his rights, how he
had remained in ignorance so long; and of revealing
how and when he first came to a knowledge of the

matters on which he relies in his bill for relief.

"Feeling that the plaintiffs have not sustained the

burden which the law placed upon them on the issue

of laches, we affirm that part of the decree by which
the trial court dismissed the bill as to the Lubbers
patents Nos. 702,013, 702,014 and 702,015/'

Window Glass Much. Co. v. Pittsburgh Plate

Glass Co., 284 Fed. 645 (C. C. A. 3).

a* # * rpj
ie compia inant and the patentee, who

has an interest in this litigation, are guilty of laches,

and have thereby lost any right they might have had
against the defendant. This point alone is dispositive

of the case and justifies denial of the relief sought.'

'

Yates v. Smith, 271 Fed. 27, 32, 33 (D. C, D. N.

J., May 15, 1920—Davis, D. J.).

"I am of opinion that equity as applied to modern
business developments requires that, in this particu-

lar case, injunctive relief in any event be denied.

"That complainant, in any event, would not be en-

titled to an accounting, is clear under the authority
of Menendez v. Holt, supra, and Mosler v. Lwrie, and
for the reasons outlined I am also satisfied complain-
ant is not entitled to prevail on any theory."

Valvoline Oil Co. v. Havoline Oil Co., 211 Fed. 189,

195 (D. C, S. D. N. Y., Dec. 23, 1913—Mayer,
D J.).

"* * * This lapse of time not only constitutes
a bar, such as the statute of limitations interposes, but
shows such laches as will clearly preclude any right to

relief. * * *"

Cummings v. Wilson & Willard Mfg. Co., et al.,

4 Fed. (2d) 453, 455 (C. C. A. 9—Jan. 26, 1925—
Ross, C. J.).
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"The question of laches then assumes the aspect of

the plaintiff having stood by and having done noth-

ing to protect its rights for seven years while the de-

fendant was building up a business, which it thought
was legitimate, and spending money in constructing a
large plant."

# # # # #

"We think that the evidence clearly shows the de-

lay, during which the defendant materially changed
its position, to be inexcusable. Consequently, we can-

not say that the District Judge erred in refusing an
injunction and an accounting."

Westco-Chippewa Pump Co. v. Delaware Electric

& S. Co., 64 Feci. (2d) 185, 186, 187, 188 (C. C.

A. 3—March 17, 1933—Davis, C. J.).

See, also:

Dwight & Lloyd Sintering Co. v. Greenawalt, 27

Fed. (2d) 823, 826, 827 (C. C. A. 2—August 20,

1938—L. Hand, C. J.).

Universal Arch Co. v. American Arch Co., 290

Fed. 647, 653 (C. C. A. 7—Sept. 28, 1922—He-
hearing denied May 8, 1923

—

Per Curiam).

Woodmanse & Hewitt Manufacturing Co. v. Wil-

liams, 68 Fed. 489, 491, 492 (C. C. A. 6—June
4, 1895—Lurton, C. J.).

Mere Delay Unaccompanied by Any Change of Position by

Defendant in Reliance Upon Plaintiff's Conduct Is Suf-

ficient to Justify Dismissal of the Bill of Complaint.

Cases other than Gillons, supra, supporting the propo-

sition last stated, are as follows

:

Window Glaps Mach. Co. v. Pittsburgh Plate

Glass Co., 284 Fed. 645, 659 (C. C. A. 3). Cer-

tiorari denied 261 U. S. 623.

Wilkie v. Manhattan Rubber Mfg. Co., 8 Fed. (2d)

785, 788. Affirmed 14 Fed. (2d) 811 (C. C. A.

3).
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Cinema Patents Co., Inc. v. Duplex Motion Pic-

ture Industries, Inc., 60 Fed. (2d) 1013, 1018,

1019. Affirmed 66 Fed. (2d) 748 (C. C. A. 2).

Hall v. Frank, 195 Fed. 946.

Thacher v. Board of Supervisors of Polk County,

Iowa, 235 Fed. 724, 727, 728.

Wolf Minerals Process Corp. v. Minerals Sep.

North American Corp., 18 Fed. (2d) 483, 490

(C. C. A. 4).

Meyer Mfg. Co. v. Miller Mfg. Co., 24 Fed. (2d)

505, 506, 507, 508 (C. C. A. 7).

Divight & Lloyd Sintering Co., Inc. v. Greena-

ivalt, 27 Fed. (2d) 823, 827 (C. C. A. 2).

Alleged Lack of Knowledge of the Acts Complained of

Does Not Excuse Laches When Reasonable Diligence

Would Have Provided Such Knowledge.

Additional authorities supporting the proposition last

stated are as follows

:

Foster v. Mansfield, 13 Sup. Ct. 28, 32, 33.

Johnston v. Standard Min. Co., 13 Sup. Ct. 585,

589.

Woodmanse & Hewitt Mfg. Co. v. Williams, et ah,

68 Fed. 489, 491, 492, 493 (C. C. A. 6).

Window Glass Mach. Co. v. Pittsburgh Plate Glass

Co., 46 Fed. (2d) 484, 489. Affirmed 284 Fed.

645 (C. C. A. 3).

Safety Car Heating & Lighting Co. v. Consoli-

dated Car Heating Co., 160 Fed. 476, 493, 494.

Affirmed 174 Fed. 658 (C. C. A. 2).

Brown & Sharpe Mfg. Co. v. Coates Clipper Mfg.
Co., 195 Fed. 84, 87.

A. R. Mosler & Co. v. Lurie, 209 Fed. 364, 370,

371 (C. C. A. 2).
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The Claim in Suit Attempts to Cover an Exhausted Com-

bination and, Therefore, Is Void Under the Doctrine

Recently Stated and Re-Stated by the Supreme Court in

Bassick v. Hollingshead and Lincoln v. Stewart Warner.

In Bassick v. Hollingshead, 89 L. ed. 1251, 298 U. S. 415

(1936) the Supreme Court condemned claims for exhausted

combinations. The court, at page 425, said:

"The question then is whether, by this method, the

patentee, by improving one element of an old combi-
nation whose construction and operation are other
wise unchanged, may, in effect, re/patent the old com-
bination by reclaiming it with the improved element
substituted for the old element. That this cannot be
done is shown by numerous cases in this and other
federal courts."

Specifically this meant that the combination of a grease

cup and a grease pump being old, the exhausted combination

between the cup and the gun could not validly be repatented

by one who had made some specific improvement in one or

the other of the old elements of the exhausted combination.

This rule seemingly did violence to what many patent

lawyers (and courts) thought was proper claim drafting,

—

and it was necessary for the Supreme Court to restate and

amplify the rule.

So in Lincoln v. Stewart Warner, 82 L. Ed. 1008, 303 U.

S. 544 (1938), we find the Supreme Court saying:

"As the Circuit Court of Appeals held, a headed
nipple or fitting connected with the bearing, and to

be coupled to the conduit from the grease gun, is old,

and unpatentable. A compressor or pump for pro-
pelling lubricant is old and unpatentable as such
The invention, if any, which Butler made ivas an im~
provement in what he styles in his specifications the

'chuck* and in his claim a 'coupling member.' It is

not denied that multi-jawed chucks had been used
in industry and as couplers in lubricating apparatus.
Butler may have devised a patentable improvement in
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such a chuck in the respect that the multiple jaws in

his device are closed over the nipple by the pressure of

the grease, but we think he did no more than this. As
we said of Gullborg in the Rogers Case, having hit

upon this improvement he did not patent it as such
but attempted to claim it in combination with other

old elements which performed no new function in his

claimed combination. The patent is therefore void as

claiming more than the applicant invented. The
mere aggregation of a number of old parts or ele-

ments which, in the aggregation, perform or produce
no new or different function or operation than that

theretofore performed or produced by them, is not
patentable invention. And the improvement of one
part of an old combination gives no right to claim
that improvement in combination with other old parts
which perform no new function in the combination.

# ' * # • *

We conclude that Butler's effort, by the use of a
combination claim, to extend the monopoly of his in-

vention of an improved form of chuck or coupler to

old parts or elements having no new function when
operated in connection with the coupler renders the

claim void."

So squarely does the last quoted language of the Su-

preme Court fit Gerlinger's claim in the case at bar, that

it may be paraphrased as follows

:

As the trial judge held, an elevator mounted on a
truck, and to be included in driven relation to the

truck power plant, is old and unpatentable. A truck—
yea a straddle truck—for carrying an elevator is old
and unpatentable as such. The invention, if any,
which Gerlinger made was an improvement in what
he styles in his specifications the

((
lifting device/'

It is not denied that lifting devices had been used
in industry and as elevators in lumber carriers. Ger-
linger may have devised a patentable improvement
in such a lifting device in the respect that it com-
prises a load actuated stop member 67, but we think
he did no more than this. As we said of Gullborg in
the Rogers (Hollingshead) Case, having hit upon this

improvement he did not patent it as such, but at-

tempted to claim it in combination with other old
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elements which performed no new function in his

claimed combination. The patent is therefore void

as claiming more than the applicant invented. The
mere aggregation of a number of old parts or ele-

ments which, in the aggregation, perform or produce
no new or different function or operation than that

theretofore performed or produced by them, is not

patentable invention. And the improvement of one
part of an old combination gives no right to claim

that improvement in combination with other old parts

which perform no new function in the combination.
# # # # *

We conclude that Gerlinger's effort, by the use of

a combination claim, to extend the monopoly of his

invention of an improved form of lifting device to old

parts or elements having no new function when oper-

ated in connection with the elevator renders the claim
void. (In this paraphrase the italicized matter is

ours.)

Graphically to demonstrate that the Gerlinger claim

in suit attempts to cover an exhausted combination, just

as did the Butler claim in Lincoln v. Stewart-Warner, we

present opposite this page a chart whereon the recitals of

the invalidated Butler claim are presented in contrast to

the recitals of the invalid Gerlinger claim. On task chart,

the language of each claim is divided between two rec-

tangles,—one of such rectangles containing the words

of the claim which are descriptive of the unimproved ele-

ment or component of the exhausted combination, and

the other rectangle containing the words of the claim

descriptive of the allegedly improved element or com-

ponent of the exhausted combination.

Thus on the chart, Butler's unimproved nipple cor-

responds with Gerlinger's unimproved truck; and Butler's

allegedly improved grease compressor corresponds with

Gerlinger's allegedly improved, elevator.

The combination (or more properly aggregation) of a

truck and an elevator carried on the truck was old long



BUTLER PATENT
(LINCOLN VS.STEWAR.T-WAKNER-)

| THE EXHAUSTED COMBINATION"]

(1) a headed nipple for re-
ceiving lubricant,

; v

THE UNIMPROVED ELEMENT
(BUTLER'S NIPPLE)

(2) a lubricant compressor having
a coupling member for connecting
said compressor and nipple com-
prising a cylinder, a piston mov-
able within the cylinder, and hav-
ing an aperture for the discharge
of lubricant thereof, an apertured
sealing seat carried by said pis-
ton for engagement with the end
of the nipple, connecting the pis-
ton aperture fcith a passage through
the nipple, radially movable lock-
ing elements carried by the cylinder
coacting with the nipple and actu-
ated by said piston for compresslve-
ly clutching the elements upon the
nipple whereby the pressure of the
lubricant on said piston will move
the piston to forcibly compress
said elements while the lubricant
is passing through said connecting
parts.

the improved element
(butler's compressor;

GERLIMGER PATENT
(of the case at the bar)

THE EXHAUSTED COMBINATION!

(1) lumber carrier comprising
a frame,

+

THE UNIMPROVED ELEMENT
(GERLINGER'5 truck:)

(2) load lifting means mounted
therein, means for transmitting
motion from a source of power to
the load lifting means comprising
a clutch that can be set in neutral
position or to cause the load lift-
ing means to move in either direc-
tion, means for manually moving
the clutch to operative position,
automatic means for moving the clutch
to neutral position upon a movement
of the load lifting means to a pre-
determined extent in either direc-
tion, and means for braking the
transmitting means whenever the
clutch is moved to neutral position.

THE IMPROVED ELEMENT
(GERLINGER'S ELEVATOR)
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before the application for the Gerlinger patent in suit.

See Ross patent No. 1,209,209 (Ex. Bk. p. 1203); Ross

patent No. 1,271,947 (Ex. Bk. p. 816) ; and Overlin pat-

ent No. 1,323,719 (Ex. Bk. p. 1080). See even Gerlinger 's

expired patent No. 1,422,958 (Ex. Bk. p. 805). So it ap-

pears, incontrovertibly, that the aggregation of a truck

and an elevator carried by that truck was very old and

well known at the time Mr. Gerlinger made the alleged

invention of the patent in suit. Such patentable combina-

tion, if any, which there once was between the truck and

elevator, was exhausted.

Let us see what the trial judge has said about the truck

and elevator aggregation—that long exhausted combina-

tion to which Gerlinger directed the claim in suit. The

judge found:

"6. That the field in which the Gerlinger inven-

tion was developed is divided into two parts, namely,
that relating to elevators or lifting devices, and that

relating to self-propelled vehicles or carrying devices

;

that except as they are disposed on or within the

same frame they are entirely independent and the

essential function of each respective mechanism re-

mains unchanged; * * *" (Findings of Fact, Tr.

p. 147.)

And let us not forget that Gerlinger 's alleged inven-

tion was concerned only with improvement of the ele-

vator element or component of the aggregation. On this

point the trial judge, in his opinion, said:

"The validity of the Gerlinger patent should be
first then considered in relation to the construction
of elevators, because the essential elements of the
claim in question relate to the operation of a lifting

device. Every element in this device was old in that
art except the member 67, which stopped the opera-
tion of the elevator by the upward pressure of the
load." (Tr. p. 133.)

Thus undubitably it appears that elevators were old ; that
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trucks were old; and that the aggregation of a truck and

an elevator, the latter being carried by the former, was old.

Mr. Gerlinger came along and allegedly improved the ele-

vator element or component of the old aggregation. He
made absolutely no improvement in the old straddle truck

by which the allegedly new elevator was carried.

But is Mr. Gerlinger 's claim 4 in suit limited to the ele-

vator? No! Instead of claiming the elevator, which was

the only thing which he improved or changed, he reclaims

the exhausted combination of truck-and-elevator. He does

this despite the fact that his allegedly improved elevator

bears no relation to the truck which is in any way different

from the relations borne to their respective trucks by the

elevators of the straddle trucks and lift trucks of the prior

art.

Consequently, we can say of the Gerlinger patent what

the Supreme Court said of the Butler patent, viz.:

"The patent is therefore void as claiming more than
the applicant invented.'

'

Some Additional Observations Concerning Appellant's

Brief.

I.

Appellant's brief is replete with suggestions that an im-

portant feature of the alleged invention of the patent in

suit is
'

' rack-and-pinion mechanism" included in or asso-

ciated with the load lifting means. For example, see page

4 of the brief. Appellant's counsel seems to believe that

the term "rack-and-pinion mechanism" should be broad-

ened into "positively acting mechanism" and then that such

broader term should be read into the claim in suit in lieu

of (for example) the limitation to the load actuated stop
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which the trial court read into the claim (as being Ger-

linger's only novel contribution).

Such "rack-and-pinion mechanism '
' is disclosed in Mr.

Gerlinger's expired patent No. 1,422,958. (Ex. Bk. p. 805.)

During the prosecution of the application for that patent

the Examiner held, and Gerlinger agreed, that there was no

invention in using rack-and-pinion mechanism in connection

with the load lifting means of the straddle truck disclosed

in such application. For the Examiner's holding see Ex.

Bk. p. 877. Gerlinger's acquiescence was indicated by the

cancellation of claim 1 (original claim 3) which claimed the

use of rack bars, and necessarily their cooperating pinions,

in the load lifting mechanism. (For amendment cancelling

such claim see Ex. Bk. p. 879. For original claim 3 see Ex.

Bk. p. 867.)

II.

The drawing appearing between pages 3 and 4 does not

correspond with any exhibit.

III.

The drawing appearing between pages 9 and 10 does

not represent the carrier of the patent in suit. Such draw-

ing contains the stop members 90 and 91 which the patent

does not disclose.

IV.

On the chart opposite page 15 the witness Grab is mis-

quoted. On this same chart the quotation from the opin-

ion of the trial court is incomplete and, therefore, mis-

leading.
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V.

No attempt is made to distinguish the facts in this case

(re laches) from the controlling case of Gillons v. Shell

Co. of California. Appellant's counsel attempts blithely

to waive aside that pertinent and controlling case by in-

ferring that it is one

" presenting an entirely opposite state of facts than
existing in the instant case." (Brief p. 69.)

Conclusion.

Appellees submit:

1. That there should be a summary affirmance of the

lower court decree because appellant has not shown, or

attempted to show, error in those Findings of Fact of the

trial judge which are absolutely conclusive of this case as

to at least two defenses, i. e., non-infringement and laches.

2. That the single claim in suit is readable in terms,

and in spirit, upon each of several patented machines of

the prior art, and is therefore invalid unless limited and

restricted to the specific device which is exhibited by the

patent in suit,

—

i. e., unless restricted, inter alia, to the

load actuated stop 67 which, the trial judge held, was

Gerlinger's only novel contribution to the art.

3. That the claim in suit, when limited as it must be

limited to save it from invalidity, is not infringed by ap-

pellees' accused machine.

4. That appellant has been guilty of laches so gross

as to bar to any and all relief demanded by the Bill of

Complaint.

5. That the claim in suit represents an attempt to re-

patent an exhausted combination and is therefore void

under the doctrine of the Supreme Court stated in Bassick
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v. Hollingshead (supra) and Lincoln v. Stewart-Warner

{supra).

6. That the decree of the trial court should be af-

firmed.

Respectfully submitted,

Albert G. McCaleb,

Austin F. Flegel, Jr.,

For Defendants-Appellees.
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From page 2 of Appellant's Brief, it is apparent that

only three questions are presented by this Appeal.

These arose on the defenses interposed to the Com-

plaint, viz:

I. "That the invention was anticipated by prior art

and the patent claim sued on is invalid; II. That in

order to sustain the claim, at all, it must be narrowed by
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construction, and when so construed, the defendants

do not infringe; III. That the plaintiff's delay in in-

stituting suit on this patent shows it to have been guilty

of such laches that it must be barred from all relief."

The introduction of the Brief further states that

:

"The trial of the case was referred by the Court to the

Standing Master who reported in favor of defendants

on all three defenses; and the District Court confirmed

the Master's report overruling plaintiff's exceptions.

"Appellant's contention is that the proofs refute all

of the defenses."

No conflict of evidence is involved. The only questions

to be determined by this Court are the sufficiency of the

evidence to support the Findings of Fact and the Con-

clusions of Law of the District Court as provided by

Rule 52 of the Federal Rules of Civil Procedure.

Appellant in the preparation of its Brief endeavored

to comply faithfully with the rules of this Court and in

compliance with the purpose thereof did endeavor to

specify with particularity the Findings of Fact and Con-

clusions of Law complained of by Appellant as erro-

neous. In accordance with the Rule 19, 6, Appellant

"upon the filing of the record in this Court" filed with

the Clerk "a concise statement of the points on which

Appellant intends to rely on this Appeal." This re-

quired statement of Points on Appeal, Appellant's

Counsel believes to be a substitute for the former "As-

signment of Errors", in conformity with the procedure

prescribed by Rule 75 of the Federal Rules of Civil

Procedure, and Appellant's counsel interpreted the re-
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quirement of Rule 20, 2(d) of this Court, as to the

specification by Appellant "as particularly as may be

wherein the findings of fact and conclusions of law are

alleged to be erroneous", as requiring a reference in the

Brief to said Points on Appeal on which Appellant

relies. And so, at the end of the statement of the facts

concerning specifically each of the three points of Ap-

peal, Appellant stated its exceptions to the Finding of

the Master; and at the head of the Argument on each

of these three Points entitled—I. "Claim 4 of Plain-

tiff's patent is Valid", p. 42; II. "The Appellees In-

fringed the Plaintiff's patent", p. 60; and III. "The

Defense of Laches and Estoppel is Without Basis", p.

61-73, and Appellant referred specifically to said Points

on Appeal.

If Appellant's counsel has misconstrued the require-

ment of Rule 20, 2(d) as Appellees' counsel contends,

Appellant begs the indulgence of the Court. It is sub-

mitted that Appellant's Brief shows that Appellant

endeavored in good faith to point out, fully and con-

cisely the three questions to be considered and decided

by this Court. And it is further submitted, that Appel-

lees' Brief shows that Appellees understood fully the

questions presented by this Appeal.

9 9 iP n>

The Appellees' Brief, by side-stepping the dominant

points squarely presented by Appellant's Brief, and

by making unwarranted deductions from the evidence in

this case, confuses instead of aiding the Court in the

consideration and determination of the simple ques-

tions presented by this Appeal.



The first question is. "Is Claim 4 valid T Its validity

is stated by Appellant's Brief beginning at page 42.

It is based on the following facts:

The cable-operated mechanism for lifting and lower-

ing the load-carrying shoes of the prior straddle-type

carriers was undependable. "The cable did not give a

positive and uniform" action.
| Master's Report. Tr.

59). The District Court said.
|
Tr. 140): "It is true

that the other "straddle carriers' had ropes or cable lifts

and were probably not as efficient as the Gerlinger

device.'
1

The Master credited Gerlinger with the origination of

"load-lifting means * * * having four lifting points that

lift positively and in unison.
JJ

(Master's Report, Tr.

76..

The District Court said: "The Gerlinger device does

contain a four-point independent lift positively act-

uated". (Tr. 134 .

Appellees in asserting invalidity of Claim 4 appar-

ently rely on the Findings of the Master and their

adoption by the District Court. But Appellant chal-

lenges these findings on the ground that they are con-

trary to the evidence.

Xeither the Master nor the District Court found the

combination of Claim 4 anticipated by prior existing

devices, but built up the anticipation by a purely imagined

prior similar combination. According to the conjecture



of the Master the prior, undependable straddle-type

carrier was, in the first place, to be reconstructed by

doing away with the undependable cable-operated mech-

anism and substituting in its place a four-point positive

and uniformly-actuated mechanism; and then, in con-

nection with such imagined reconstruction, to provide

further means for limiting the raising and the lowering

of the load-carrying shoes to safe levels. For such

imagined reconstruction the art waited for seven years;

until Gerlinger gave it to the art ; and his improvement

was thereupon immediately adopted. (Appellant's Brief,

page 48 ) . Evidently the fault of the prior cable mech-

anism went unobserved ; or, a means for overcoming the

fault was not conceived by prior inventors, or users, or

manufacturers.

Appellees, unable to prove anticipation, have recourse

to the theory of alleged aggregation. Appellees do not

pretend to support this theory, but again rely on the

Master's findings. Appellees, in their Brief, beginning

on page 27, do refer to the several single-point platform

lift trucks, (also called "front-end" trucks) shown by

the patents to Dingee, Carr, and other similar trucks,

or stationary elevators, as examples of mechanism for

controlling the raising and lowering of the platform.

All these patents, as Appellees' own expert witness,

Grab, said, were alike in principle of operation, and did

not suggest the building of a straddle-type carrier. ( See

Appellant's Brief, page 16).

Appellees, realizing the utter insufficiency of their

proofs of anticipation, make much ado of the fact that

Appellant at the trial of this case disclaimed the front-
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end truck shown by Defendants' Exhs. 41, 42, and 43

(Tr. 945, 948 and 949) as an infringement of the patent.

(See Tr., page 443) . The Appellees seek to distort such

disclaimer of infringement to an admission of the in-

validity of Claim 4, in support of the findings of the

Master. The reason for said disclaimer is simple. Exh.

41 is the same type of platform-truck as shown by said

patents to Dingee, Carr, and others referred to in Ap-

pellants Brief, page 15. None of these platform trucks

obviously would infringe Claim 4, had they been later

than the patent in suit. Not infringing Claim 4 they

cannot constitute an anticipation of the claim.

Anticipation of Claim 4 is attempted by Appellees by

imaginative combination to be obtained by the inter-

pretation of prior patents, (viz: the patents on straddle-

type carriers of Ross and Overlin), showing undepend-

able cable-operated mechanism, and not requiring, there-

fore not showing, any control for the lifting and lower-

ing of the load, except the manual control of the motor

applied by the driver of the carrier. These Ross and

Overlin patents are to be reconstructed by substituting

for their cable mechanism a positive and uniformly-

actuated mechanism; and the anticipating device so

partly imagined is to be completed by tying in with it

means for limiting the lifting and lowering of the load,

these means to be taken from the patents to Dingee,

Carr, and others describing platform-trucks and ele-

vators; with the control shown by these patents re-

arranged so as to be adapted for being combined with

positive and uniformly-actuated lifting and lowering

mechanism.



On this point, the holding of this Court in the case

of J. A. Mohr & Son vs. Alliance Securities Co., 14 Fed.

(2d) 799-800 is to be applied. This Court said:

"It will not do to say that the Fisher combination

might by a slight modification be made to perform the

same functions. It is to be borne in mind that the prior

art here relied upon consists entirely of patents, and that

when it is sought by means of prior patents to ascertain

the state of the art, 'nothing can be used except what is

disclosed on the face of those patents. They cannot be

reconstructed in the light of the invention in suit, and

then used as a part of the prior art.' Naylor v. Alsop

Process Co., 168 F. 911, 94 C. C. A. 315; Frey v. Marvel

Auto Supply Co., 236 F. 916, 150 C. C. A. 178. And
the presumption that a patented combination is new and

useful and embodies invention has added force where,

as here, it appears that the patents relied upon as show-

ing anticipation were considered by expert Patent Of-

fice officials. While their judgment is not absolutely

binding on a court, it is entitled to great weight and is

to be overcome only by clear proof that they were mis-

taken and that the combination lacks patentable nov-

elty."

The principle announced by this Court in the case last

referred to has been adopted and cited with approval

in many later decisions; for example, Gulf Smokeless

Coal Co. vs. Sutton, Steele k Steele, 35 Fed. (2d) 433,

437 (C. C. A. 4th).

Since the evidence leaves Claim 4 unscathed, the

Appellees persistently drag in the load-actuated stop

No. 67, merely described in the specification of the patent
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in suit as an incidental feature, in a futile attempt to

confuse the issues in this case. Neither the Master (see

his Report, Tr. 63) nor the District Court (see Tr. 141)

found anything to criticize in the employment by

Gerlinger, in the control mechanism of his lifting means,

of a stop mechanism operating in response to the mere

lifting of the shoes and constructed in the same way as

the stop mechanism employed controlling the lowering

of the shoes. The Master, in his report (Page 75) in-

deed conceded that "The plaintiff herein does not limit

the scope of his patent to a specific means whereby the

clutch is thrown into neutral and the brake simultane-

ously applied." But the Master, finding it impossible

to conceive invention according to his estimate of what

Gerlinger did to make the undependable straddle-type

carriers efficient, held that Gerlinger's invention was

"not primary and cannot be accorded the broad con-

struction." Therefore he purposed saving claim 4 by

restricting the broad term "means' to "load-actuated"

means. The combination of Claim 4 being broadly new,

the District Court was without authority to change its

language and thus, in effect, nullify it.

The rack bars and pinions employed by Gerlinger and

specifically described in his patent specifications, were

correctly described by the Master, (Tr. page 69) as

"a mechanism of a positive or rigid type such as rack

bars and pinions, toggle lifts or screw type." The Ap-
pellees' infringing straddle-type carriers employed

mechanism of the screw type as shown by Exh. 34, (see

Appellant's Brief, at page 25). In short, the Appellees'

straddle-type carriers were, in every respect, a palpable

infringement of Claim 4.
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Taking up briefly, certain of the headline assertions

of Appellees' Brief:

Page 17: Infringement in the instant case is made

out by identity in purpose, operation and result between

the patent and the Appellees' infringing machines.

Page 26: The patent in suit does not cover an up-

movement-stop "actuated only by the load", but, covers

any up-movement stop actuated by the up-movement of

the load-lifting means.

Page 34 : The Grab patent is included to prove actual

knowledge, on the part of the Defendant, Willamette-

Hyster Company, of the patent in suit.

Page 43: Infringement in the instant case is estab-

lished by reason of the identity of the infringing ma-

chines with the purpose, operation, and result achieved

and described by the patent in suit.

Pages 35 and 46: The accused machine has not "a

substantially different mode of operation", but its

mode of operation is identical with that described by the

patent in suit.

Page 48 : The language of Claim 4 cannot be properly

construed so as to describe any prior art. Claim 4, clearly

construed, describes directly the "accused machines".

Page 55: Claim 4 describes an invention, and the

prior art in evidence is not analogous to the invention

described by the patent.

Page 56 : The introduction of the claim is a means for

identifying the device to which the invention belongs.
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Page 72 : The rule governing the patenting of a new

element in an old combination has no application here.

There never having been, previous to Gerlinger's in-

vention, a straddle-type carrier provided with positive

and uniformly-actuated mechanism for lifting and lower-

ing the load-carrying shoes, such being the finding of the

Master; and since the combination, with such means of an

automatic control limiting the lifting and lowering of the

load is also new, therefore there was no prior similar

combination to be taken into account, and Claim 4 de-

scribes a true and patentable combination.

Appellant does not find any sensible connection be-

tween the print introduced on pages 74 and 75, and the

questions involved in this case.

Page 76: As evident, Claim 4 does not in any way

specifically designate rack and pinion mechanism; it in-

cludes broadly, means ; and such means, as already men-

tioned, the Master defined as "a mechanism of a posi-

tive and rigid type such as rack bars and pinions, toggle

lifts, or screw type," the latter being the type used by

the Appellees in their infringing carriers.

Page 77: The attempted reflection by Appellees on

Claim 4 by consideration of proceedings in the Patent

Office, both with regard to the patent in suit, and the

Gerlinger prior companion patent No. 1,422,958, is en-

tirely unwarranted. It is the language of the claim of

the patent and not the discussions in the Patent Office

on the subject which the court looks to. Denominational

Envelope Company vs. Duplex Envelope Company, 80

Fed. (2d) 186 C. C. A. 4th.
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The insertions in Appellant's Brief between pages 3

and 4, and between 9 and 10, are self-explanatory. The

pages of the transcript from which the quotations on the

chart opposite page 15 are taken are stated on the chart,

and can be referred to. The quotations are excerpts only.

In regard to the subject of laches, the headline on

page 67 of the Appellees' brief is an incorrect statement

with regard to the doctrine of laches.

The statement on page 70, that "mere delay unac-

companied by any change of position by defendant in

reliance upon plaintiff's conduct is sufficient to cause

the dismissal of the bill of complaint", is a palpable

misstatement of the doctrine of laches. All authorities

on the subject of laches have affirmed time and again,

that the doctrine is one built on an "equitable principle

which is applied to promote but never to defeat justice",

as quoted in Appellant's Brief at page 64. As said in

Gillons v. The Shell Company, mere delay unaccom-

panied by anything else will not ordinarily bar a suit

for injunction against a naked infringer. (P. 610).

The whole tenor of Appellees' Brief on this point is a

bold attempt to convert mere delay on the part of Ap-

pellant in instituting suit into an excuse for discharging

Appellees from their liability for their deliberate in-

fringement, continued after the suit was instituted, at

which time the patent in suit had still nearly five years to

run.
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The case of Gillons v. The Shell Company, 86 Fed.

(2d) 600, has been studied by Appellant's counsel with

great attention, because it may be said to be a condensed,

comprehensive treatise on the doctrine of laches.

But that decision was not intended to give, nor can

any textbook, or decision give a formula by which the

finding of laches may be worked out in all cases where

the question is raised. The finding of laches by the Court

is based on the particular facts in each case. Thus the

conclusion of this Court in Gillons v. The Shell Company

was the inevitable result of the particular facts of that

case, and no similar basic facts exist in the instant case.

Judge Fee, in his opinion, referred to the ''distinguishing

features" (Tr. p. 142), merely applying that case in

principle. The fundamental, never variable, principle is,

the doctrine of laches is applied to promote, but never to

defeat, justice.

The Appellees by their Answer to Appellant's Inter-

rogatories, disclaimed any charge against Appellant

other than delay in bringing this suit. (Appellant's

Brief, p. 34).

The controlling factors distinguishing the instant case

from Gillons vs. The Shell Company briefly stated are:

In Gillons vs. The Shell Company, the alleged in-

fringement was predicated on a past act, viz : The build-

ing and using of a process and apparatus alleged to be

covered by the patent in suit. The process and apparatus

were used many years before suit was instituted. The

plaintiff there knew definitely of defendants' use of his

patent, and even had charged defendant with infringing

his patent; nevertheless, did not bring suit to test the
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alleged infringement. Furthermore, many years before

the suit was finally brought, the plaintiff there had

threatened to sue, but did not follow up the threat by

action until the 11th hour, as it were, of the patent term.

Such conduct on the part of the plaintiff there justified

an inference by the defendant that the threat was mere

bluff ; and as Judge Garrecht, who wrote the opinion, well

said, "was calculated to lull the Appellee into a feeling of

security."

Further, in that suit, the question of invention and

priority of invention was involved, and the long interval

between the defendant's alleged infringement and the

bringing of the suit affected the availability of proofs

on which the question of patentability and priority were

to be determined. Even the recollection of the facts by

the plaintiff in that suit was admittedly faulty.

No similar circumstance exists in the instant suit.

The plaintiff in that suit did not even seek an injunc-

tion, but ashed merely for an accounting for prior in-

fringement.

On the other hand, in the instant case

:

The Appellee, Willamette-Hyster Company had ac-

tual knowledge of its infringement brought to it by its

manager Gustav A. Grab,—a discharged, hostile former

employee of Appellant — who urged the building of

straddle-type carriers copying in principle of operation

the appellant's patent, with which Grab was closely

familiar.
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The infringement continued after this suit was insti-

tuted by the building of new and further straddle-type

carriers. When suit was brought, Appellant's patent still

had nearly five years to run, Appellant prayed that the

Appellees, be enjoined from further infringing of Ap-

pellant's patent, and that they be required to account for

their infringement within the sice-year period prescribed

by the Statute.

Since this suit was filed October 3, 1935, the six-year

Statutory period extended back to October 3, 1929,

The latter part of 1928, Appellant renewed the mak-

ing and selling of its straddle-type carriers, exclusively,

under the patent in suit. In February 1929, the Appel-

lee, Willamette-Hyster Co, first began making and sell-

ing its infringing carriers.

There obviously was no abandonment of Appellant's

patent nor the invention thereby protected. Appellees'

Brief misuses the term "abandoned" with regard to its

meaning in patent law. Appellant merely discontinued

making and selling its straddle-type carriers from 1923

to 1928 and manufactured its hydraulic carriers instead,

on which it also had a patent, because Appellant in good

faith desired to give its customers, the best carrier;

but the hydraulic carriers did not prove satisfactory.

In the instant case, Appellant is chargeable at most

with negligence in not bringing suit earlier. Appellees'

Brief does not even attempt to point to any proof of

injury sustained by either of Appellees in Appellant's

delay in bringing suit.
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The charge of Appellant's failing to notify Appellees

of their infringement is nonsense, in view of the actual

knowledge possessed by Appellee, Willamette-Hyster

Co.

Appellant seeks the aid of the Court only in the en-

forcement of its patent rights in the premises within the

statutory six-years' period of limitation, which rights

Appellees violated by the making of new and further

carriers after suit was instituted.

Under these circumstances the holding of this Court

in the case of Graftint Mfg. Co. vs. Baker et al, 94 Fed.

(2d) 369, applies; in which case this Court's previous

decision of Gillons vs. The Shell Company, Supra, was

both considered and applied. The Court said

:

"In deciding whether or not plaintiff is barred by

laches from prosecuting his suit Courts of Equity

generally will follow the analogous statute of limita-

tions". And further said, "There must be reliance on

the delay resulting in a change of position by the party

asserting laches/'

The only evidence in the instant case is that the Wil-

lamette-Hyster Company manufactured and sold over

three hundred carriers up to the trial of this case, for

which it received $2,000,000.00 (Appellant's Brief, p.

38). It withheld all information as to cost of carriers,

or the appurtenances for making and selling them. Pre-

sumably these carriers netted Willamette-Hyster Com-

pany a profit. There was not even an attempt on the
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part of Willamette-Hyster Company to make any state-

ment as to in what respect it suffered the slightest in-

jury.

There is not a scintilla of evidence that Willamette-

Hyster Company used anything more than normal ap-

purtenances for making the infringing carriers.

There is not a scintilla of evidence showing any injury

to the Appellee, Willamette-Hyster Company if en-

joined from continuing its infringement after this suit

was instituted.

The burden was on Appellees establishing injury, if

any, since such proof is presumably in their possession,

and under their control.

Appellee, Willamette-Hyster Company did not state

that it would have discontinued its willfull infringement,

if suit had been brought earlier. To the contrary, since

Appellee, Willamette-Hyster Company defiantly con-

tinued its infringement after this suit was brought, the

fair presumption is that it would have continued its in-

fringement defiantly, even if suit had been brought

earlier.

And the defendant, Clark & Wilson Lumber Com-

pany likewise made no attempt to show any injury which

it had sustained by the delay in bringing suit, but joined

the Appellee, Willamette-Hyster Company, in justify-

ing its defiance of Appellant's patent.

Under all the facts in this case Appellant was at least

entitled to an injunction enjoining Appellee, Willam-

ette-Hyster Company against further infringement
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after this suit was instituted, and for recovery for the

infringement thereafter perpetrated, in accordance with

the doctrine of the case of Menendez v. Holt, 128 U. S.

514, 524, cited by this court in the case of Gillons v. The

Shell Company.
^fr 4£ 9 V

Appellant submits that Appellees' Brief manifests

that the evidence does not support the finding by the

District Court that Claim 4, in the broad language in

which written, is invalid. Hence the presumption of the

judgment of the Patent Office that Claim 4 does state a

true invention of a combination as written, is not over-

come.

Appellant further submits that the decree of the Dis-

trict Court is inequitable. Although not finding Appel-

lant chargeable with any greater fault than dilatoriness

in instituting this suit, nevertheless, it completely exon-

erates Appellee, Willamette-Hyster Company, even for

its deliberate continued infringement after this suit was

brought. Even conceding that dilatoriness may be

deemed a justification for denying recovery for infringe-

ment preceding the institution of suit, on the theory of

an implied license, when this suit was instituted this

implied license was revoked and Appellees then became

defiant infringers, and should be held to account.

Respectfully submitted,

Theodore J. Geisler,

Attorney for Appellant.
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The Petition for Rehearing should be denied because

1. It makes no attempt to distinguish the Gerlinger

patent claimtf in suit from the rule of Hailes v. VanWornier,

87 U. S. (20 Wall.) 353, 368, and Lincoln Co. v. Stewart-

Warner Corp., 303 U. S. 545, 549, upon which your Honors

relied in deciding this case.

2. It merely restates once again certain contentions,

with respect to the questions of anticipation and invention,

which are not germane to the aggregation defense which

your Honors sustained.

Respectfully submitted,

Albert G. McCaleb,

Austin F. Flegel, Jr.,
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